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MR.     |  ISO  JOStlOS  HAL1  fflfcU7«:--V9  THE  01*1*108  OF  THE  00    . 

This  i»  aa  appeal  by  plaintiff  from  a  Judgment  of  the 
Superior  Oourt  of  *ook  Jounty  for  costs  entered  against  hi*  in  am 
motion  brought  by  plaintiff  fcfaJMt  defendants  for  r*nt  alleged  to 
be  due  and  owing.  Trial  was  before  the  court  without  I  jury. 

On  July  23rd,  1338,  plaintiff  leased  a  fist  at 
Sheridan  Imad,  Ohieago,  Illinois,  to  Katharine  0.  Tborne  for  )  8*881 
extending  fro*  October  1st,  1338,  to  emp%m*ber  30th,  1330,  for  a 
rental  of  30,160.00,  or  £840,00  per  aonth.  Katharine  0,  Thome 
died  on  pril  4th,  1930,  after  mying  the  April  rent,  iJefeiodants 
*re  the  executors  of  her  estate,  it  is  claimed  that  the  defendants 
occupied  the  premises  fro*  May  1st,  1830,  to  aepteaber  lOtm*  1930, 
inclusive,  and  are  liable  for  the  r*nt  for  that  period. 

There  898  three  counts  to  the  declaration*  Jount  1  Is  based 
on  ft  olal*  th*t  ol*intiff  demised  the  premises  to  the  defendants  at 
a  rental  of  1840,00  per  month;  count  I  alleges  thst  the  premises 
were  demised  to  .^tberlne  C,  Thome,  th«t  the  defendants  were  appointed 
executors  of  the  last  sill  and  testament  of  Katherine  C.  Thorne,  and 
am  such  took  possession  of  the  demised  premises  and  held  the  same  for 
the  period  ssentioned,  and  count  3  jjls  indebitatus  assumpsit,  and  proceeds 
on  the  theory  th-%t  there  is  an  implied  promise  by  defendants  to  pay 
the  rent  for  the  period  mentioned.  The  court  held  th*t  defendants 
were  liable  s«  executors,  but  not  personally.. 
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Chapter  80  of  oaalll'e  Illinois     evised  Jt-tutea,  1933, 
Scat ion  1,  provide*: 

"That   the  omer  of  lands,  bit  exeoutere  or  adaiaistr*- 
tors,  aay  sue  for  sad  recover  rent  therefor,  or  a  fair  all 
reasonabls  satisfaction  for  the  no*  nad  coau nation  thereof, 
by  action  of  Asbt  or  ?*asuapsit.   In  any  court  of  competent 
Jurisdiction,   in  the  following  case:    *  •  •  S,        hen  fonda 
are  held  -at  Eunice  by  *ar.  jJBJi  without  *ny   apcoAal 
nrreemsnt  for  rent." 

Defendanto'  defense  is  th«t  they  sr£  not  personally  liable 
for  the  rente  claimed  for  the  re  son  that  they  did  not   enter  Into 
possession  of,  use,  or  occupy  the  preaises  after  the  4e*th  of  the 
testatrix,  and  tba.t  in  any  case  they  are  liable  only  as  sxeeutors. 
The  record  shows  that  Katharine  c,  Thome  was  an  occupant  of  the 
preaiaes  in  question  at  the  time  of  her  death. 

the  janitor  of  the  building  in  question  testified  in  sub- 
stance that  some  of  the  furniture  belonging  to  Katharine  Thome  was 
taken  out  shortly  after  Mrs.     Thome1  e  de«»th,  but  that  a  large  propor- 
tion of  it  w  s  left  there  until  October  4th,  1330,  «nd  atstt  lira. 
Thome's  cook  and  laundress  re  wined  in  the  apartment  until  the  last 
Of     apt saber,   1930, 

One  Dsena  Lau,  Mrs.   Thorns' s  housekeeper,  testified  in  aub- 
staacs  that  after  the  death  of  Mrs.    thorns,  she  remained  in  ner 
rooa  in  ths  apartment,  and  that  trse  defendant,  Gordon  a.   Thorns, 
said  to  her,   *¥ou  can  just  as  well  stay  there  becauss  1  hare  to  pay 
the  rent  *  *   •  until  the  lease  expires** 

Arthur  0.    ><elton,  aa  attomey-*t-law,   testified  that  he  had 
a  conversation  with  Thome    -bout  the  rent  and  ttost  Thome  agreed  to 

p*y  it. 

Edward  J.  Linrichl,  a  real  estate  and  renting  agent,  testified 
that  at  the  tiae  in  quest ion  apartments  of  tns  type  referred  to 
rented  for  #800.^0  per  month. 

It  mm  atipul»ted  by  the  Turtles  that  S  el*ia  for  the  rent 
for  this  apartment  for  the  months  involved,  v«s  filed  in  the  estate 
sf  Catherine  I.  I'horne,  deoeaaad. 
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The  defendant,  Gordon  3,  Thome,  testified  in  substance  that 
he  le  one  of  the  executors  of  the  estate  of  Kstherine  0,  Thorne,  and 
th?.t  he  sfM  to  thle  apertnent  shortly  after  hie  aother1*  death, 
and  told  the  janitor,  SSorlust,  th*t  he,  fhorae,  desired  that  all  the 
furniture  in  the  epartsient  should  he  sored  immediately,  md  that  when 
he,  Thome,  wialted  the  place  ■  few  ?eeka  later,  it  had  all  been 
mowed,  except  l  few  old  things*  which  ae  told  the  Janitor  he  could 
hawe*   thorns  further  stated  thnt  he  did  not  visit  the  servants 
quarters,  and.  knew  nothing  as  to  their  occupancy  or  content  at  that 
time,  iie  denied  that  he  had  seen  or  talked  to  £ee»a  Im%  the  witness 
who  testified  thnt  fhorne  had  told  her  she  sight  remain  in  the  room 
until  October  1st.  thorns  also  testified  thnt  this  witness,  Deena 
lau,  earns  to  Thorns  and  th*t  he  pnH  her  some  money.  He  stated 
he  did  nothing  about  getting  the  furniture  out,  but  left  that  to  his 
wife,  nnd  that  it  was  all  out  by  my  let,  1930* 

It  ie  Insisted  that  if  defendant*  are  liable  X   all,  it  is 
as  exeoutora  of  the  estate  of  £?*th«rlne  Thorns. 

In  the  c*ee  entitled  In  ■«-  at-te  of  burner.  311  ill.  311, 

SB  appeal  wa.s  taken  froai  s.  jud^jsnat  of  the  Appellate  Uourt  of  this 

district,  affirming  a  Judgment  of  the  Circuit  ourt  of  Oook  bounty, 

dismissing  a  pstition  filed  ogmlamt  the  estate  of  infield  Scott 

hnwber.  At  the  tine  of  Thurber»a  death  on  September  34th,  1913,  he 

Ml  tarn  leseec  of  premises  in  Ohioago  for  I  tern  ending  April  30th, 

1919.   After  his  de*th,  his  widow  was  appointed  executrix  of  his 

eetate  and  continued  th#  busineaa  for  a  considerable  period.  The 

petition  prayed  that  the  rental  for  the  period  occupied  by  the  widow 

be  allowed  as  an  expense  eg&iamt  the  estate.  The  petition  wan  denied 

by  both  the  Probate  and  the  Girouit  Oourt  from  which  M  ap-jeal  was 

t?kea  to  the  Supreme  Oourt,  which  esldj 

•An  executor  has  no  power,  in  such  e*.pneity,  to  create 
a  debt  against  the  estate  of  the  deceased,  and  debt* 
created  sfter  the  death  ©f  the  testator  cannot  be  filed  as 
claims  against  his  estrte.   (      uler  on  :xecutors,  6th 
ed.  see.  345?;  oinsnoor  ▼.  Bressler,  184  ill.  311, )» 
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Frost  the  language  of  this  opinion,  and  appellee  cites  nothing  to 

the  contrary  in  this  state,  it  must  be  conceded  that  defendants  here 

are  not  liable  as  executors,  the  question  to  be  determined  then  is, 

are  defendants  liable  under  the  Landlord  and  Tenant  Act,  if  they 

occupied  these  premises  themselves,  or  if  they  permitted  the  promisee 

to  be  occupied  by  the  servants  of  Katharine  Thome,  and  permitted  a 

substantial  portion  of  her  household  furniture  to  remain  in  the 

premises  for  the  period  mentioned,  as  the  record  indicates? 

In  24  0.  J.  147,  under  the  title  of  •Landlord  and  Tenant1, 

is  the  following: 

*It  has  been  laid  down  as  the  rule  that  the  representa- 
tive Who  takes  possession  under  a.  lease  to  his  decedent  is 
personally  liable  for  rent  accruing* H   citing  toward  v. 
Helnersohlt.  16  Hun.  (N.Y.)  177. 

In  the  case  16  Hun.  here  cited,  suit  was  brought  against  defendant,  whc 
was  executrix  of  her  deceased  husband* s  estate.  At  the  time  of 
deo#dent*e  death,  he  occupied  certain  premises  under  ■  le*?se,  the 
terms  of  which  extended  beyond  the  time  of  his  death.   The  widow  con- 
tinued to  occupy  the  premises  after  her  husband's  death,and  the  court 

said: 

"I  m  of  opinion  that  the  defendant  is  liable  *  *  *f 
The  faots  found  by  the  court  below  show  th^t  she  entered  not 
as  executrix,  but  as  legatee*  The  term  was  given  to  heT, 
and  she  occupied  a  portion  of  the  demised  premises  as  a 
place  of  business  until  the  tenancy  ceased.  •"*"*• 

As  executors  of  the  estate  of  Katherlne  Thorne,  these  defen- 
dants had  a  duty  with  referenoe  to  the  premises  in  question.   It  was 
their  duty  to  vaoate  the  premises  and  cease  the  use  of  it  if  they  did 

not  intend  to  pay  the  rent.  The  evidence  adduced  seems  to  indicate 

on  the  oontrary 
that  they  did  not  regard  this  duty,  but/participated  and  acquiesced  in 

the  possession  and  use  of  the  premises  for  the  time  alleged,  and  if 
this  is  true  then  under  the  authorities,  they  should  be  charged  with 
a  reasonable  rent  for  the  time  possession  was  so  retained.  In  view  of 
the  fact  that  the  trial  court  held  that  defendants  were  not  individu- 
ally liable,  the  cause  is  reversed  and  remanded  for  a  new  trial. 

RCYIftSBD  A80  H£6iAN0£0. 
WILSOfi  ABD  HEBEL,  J J.  J0S01R. 
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( Oef  end :  nt }    I9  pliant. 

Opinion  filed  May  3,    1934 

m.  raaxoiMa  justice  ktfB         H  ofxbxos  or  th 

8y  this  *ppe«l,  Willis*  A.  Sheehan,  receiver,  seeks  to  have 
an  order  of  the  3irouit  Court  of  Oook  County  reversed.   8y  this 
order,  he  ie  direoted  to  pay  Joseph  and  *llllaa  Me  sing  the  sua  of 
M, 053.61.   i'his  reeelver  was  appointed  in  i  proceeding  to  foreclose 
*  real  est  te  mortgage,  the  petitioners  «re  the  owners  of  certain 
other  tracts  of  rcl  estate.  The  petition  upon  *hioh  the  order 
appealed  froa  was  entered,  was  filed  in  the  foreclosure  proceeding, 
and  recites  in  subst-moe,  that  petitioners  are  the  owners  of  real 
estate  in  Cook  bounty;  that  on  Hay  14th,  1*31,  »  check  in  the  sua 
of  1,05  .61  was  drawn,  systole  to  the  order  of  Joseph  a.  KoSonough, 
Jounty  fell lector,  signed  by  petitioners,  and  then  given  to  the 
k-  tion.nl  Tax  Appraisal  Coapany  to  bo  applied  toward  the  ppyaent  of 
the  1839  taxes  levied  on  the  properties  of  petitioners*  as  ahown  on 
the  tax  books  of  the  County  ;oiiaotorj  that  the  offiolp.lt  of  the 
lit  I  111  Tax  Appraisal  Ooap.any,  acting  as  the  a^ent  of  Kill is*  A. 
Sheehan,  receiver,  contrary  to  th«  instructions  of  petitioners, 
wrongfully  converted  said  oheok  to  their  own  use,  and  used  the  saae 
to  pay  the  taxes  fo*  1339  levied  on  property  of  which  illisai  8heeh*n 
was  receiver;  W*%   the  check  of  petitioners  bo*rs  the  sn Joraeaent 
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of  the  Oeunty  Jolleotor  with  the  voiuae  und  itea  number  on  the  b*ek 
thereof*  which  corresponds  with  the  voiuae  ?nd  item  number  of  the 
Oounty  aoiieotor,  and  that  the  cheok  shows  that  paywsnt  was  a»de 
on  Juno  33rd,  1331,  debited  to  the  account  of  petitioners,  and  that 
the  rseords  of  the  tax  Collector  show  payaent  of  1,053.61  ae.de 
by  the  oheek  of  the  petitioners;  that  petitioners  have  no  interest 
in  the  iliiaa  a.  Sheehan  receivership  property,  never  gave  instruc- 
tions that  their  cheek  should  be  used  in  payaent  of  the  taxes  thereon, 
nor  wra  it  the  intention  of  petitioners  that  their  cheok  should 
bo  so  used. 

It  is  further  reoited  in  this  petition  thst  petitioners 
olaia  a  prior  lien  on  the  prealses,  of  which  $aeehan  is  receiver, 
for  t1,0S3.61,  with  interest  thsreon  froa  June  33rd,  1131,  *nd 
petitioners  pr*y  for  I  rule  on  receiver  to  psy  the  said  sua  with 
interest*  The  receiver  filed  an  answer  to  the  petition,  and  upon 
s  hearing,  an  ©rdsr  w^s  entered,  froa  whioh  this  appeal  is  t<?kan. 

The  order  with  its  recitals,  is  as  follows: 

"The  petitioners  were  owners  of  several  buildings  in 
Ohleago;  that  on  Ms*  14,  1931,  petitionsrs  drew  a  check 
for  1,053.61  to  the  order  of  3ounty  collector,  delivered 
said  oheek  to  actional  lax  Appraisal  So.  with  instructions 
to  pay  ssae  to  bounty  Oolleetor  on  1333  taxes  of  petitioners, 
who  wrongfully  converted  said  oheek  to  their  own  use  and 
used  saao  to  pay  taxes  on  said  receivership  property; 
that  said  shook  be<5,rs  endorsement  of  bounty  Collector  sad 
wae  applied  by  nl»  en  1839  taxes  of  the  Sheehan  receivership 
property  in  which  petitioners  have  no  interest;  th*t  seid 
shook  saa  cn-rged  to  account  of  petitioners  on  June  ?9th, 
1931;  that  payaaat  of  vl,053»61  was  aadc  on  said  receiver- 
ship property,  in  which  petitioners  have  no  intersst;  that 
petitioners  gave  no  instructions  that  their  check  should 
be  applied  on  receivership  property,  and  that  petitioners 
did  not  intend  it  to  bs  so  sr  Us  ;  th*t  deaand  for  rer.  y- 
aeat  was  aade  on  an id  Sheeban. 

That  Shoshaa,  receiver,  issued  his  check  for  the  osyaent 
of  taxes  on  the  receivership  property  to  the  order  of  said 
Appraisal  :©.,  which  retained  the  proceeds  of  sals'  receiver1 a 
cheok,  and  that  said  Appraisal  Co.  exhibited  to  s*id  -receiver 
the  paid  tax  bill  on  said  reoeiverahir  property  prior  to 
reoaiver  paying  said  receiver's  cheok.   Xt  is  therefore 
ordered  that  s-sid  receiver  pay  ptitioners  1,053.61." 
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The  question  is  raised  here  *%%  to  the  right  of  the 
receiver  to  prosecute  thl?  i.     Seither  the  complainant  in  the 

foreclosure  proceeding,  nor  anyone  interested  in  the  funds  held  fey 
the  receiver  *re  parties  to  this  appeal* 

In  JTMrmn  v«    '>tXTf  «■  ftP»-Q«  *  »eW*S»  ^°  BUU 
this  court  » iid; 

"Sor  te  UM   order  appealed  from,  one  from  which  the 
receiver  of  the  ftuildlng  &  loin  Association  h«e  *ny  right 
to  appeal.     Ho  was  aa  officer  of  the  oourt.     the  assets 
Of  the  corporation  were  under  the  eo«trol  of  the  court  and 
ho  en  receiver  had  no  personal  interest  in  the  nue&tion 
whether  £&*  asetfto  in  his   h^nds  should  go  to  the  appellees 
or  to  his  co-appellant.     It  is  only   froa  orders  affecting 
his  compensation  or  froa  orders  r -fusing  to  alloc  items 


in  his  account  that 
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111.    ipp.   -IS,   %„a  in  this  case,   the  bill  w*.s 


to  dissolve 


a  corporation.     The  reoeiver  of  the  corporation  appealed  froa 
blowing  I  cl^ia  « gainst  th.r-  oorpoi  nd  ordering 

t   it  fee   ea£4  pro  r*ta  with  the  el?«.ias  of  ether  ,    r  f  ^  1 
creditors,   and  the  court  dismissed  the  •      o&l     t  the  psrsoaal 
costs  of  the     p  Pliant.     In  the  opinion  in  taat  €>%**  Jlr. 
Justice   Mury  soldi    'The   r-oint  hns  not  been  a*  do  fey  counsel 
for  the  appellee,  but  we  cannot  sanction  even  by  silence 
the  ides  titmt    \  receiver  any  set  up  in  opposition  to  the 
court  his  theory  of  how  the  assets  shall  be  disposed  of.1 

There  is  in  this  case  no   formal    action  to  dismiss,   but 
so  are  disposed  to  follow  the  precedent  established  by  the 
ease  last  cited,  »nd  of  our  own  motion  dismiss  the  appeal 
of  both  sppellants." 

See  aso  |rtg|  w.   fcmHi  19?  m«  *H 

In  wiew  of  the  fact  th*t  no  one  hawing  m  interest  in  the 
funds  held  by  the  receiver  is  a  party  to  this  *>el  unon  the 
authority  of  the  o«aea  cited,   the  Repeal  will  ha. to  to  be  disaissed. 
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lift,  w&sinw  jysnos  hall  osliv  i  or  ths  at      . 

This  is   an  appeal  frost  a   Judgment  against  plaintiff  for 
eoatf  in  an  motion  In  which  it  is  charged  that  plaintiff  suffered 
dnasgo  to  his  motor  truck  through  the  negligence  of  defendant.     The 
trial  was  had  by  the  court  without  a  Jury.     The  finding  of  the  court 
was  thst  the  defendant  wse  not  guilty. 

1  intiff  filed  ■  declaration  oont^ining  two  counts.     The 
first  count  alleges  in  substance  thit  defendant  operate*  ■  railroad 
running  on  tha  suffaoe  of  the  ground,  and  that  this  railroad  inter- 
eeete  57th  Gourt  In  the  Town  of    iieeroj   th*t  plaintiff's  agent, 
while  in  the  exeroiee  of  ordinary  o<re,   wss  driving  a  motor  truck 
south  on  57th  Oourt  »erees  defendant's  tracks,  a  train  on  defendant's 
road  running  in  a  westerly  iireetlon,  was  carelessly,   improperly,  neg- 
ligently and  recklessly  operated  by  defendant,  and  th^t  it  struck  and 
dajtaged  plaintiff's  automobile.     The  second  count  is  siatilar  to  the 
first,  except  that  tae  negligsnce  alleged  is  th*t  defendant  had  pre- 
viously   vrovi led   r»ilre»4  gates  %nd  had  stationed  |  wstehaan  at  the 
intersection  nsned,  but  that  at  the  tlae  of  the  accident,  defendant 
failed  to  lower  its  gstes,   and  f  liled  to  give  plaintiff  *my  warning 
of  the  approach  of  the  tr-,in.      Defendant's  pies  w*s  not  guilty. 

Matthew  Voss,  the  driver  of  the  truck,  testified  in  substance 
thst  he  was  engaged  in  the  business*  of  renovlng  garbage  from  oertin 
plaees,  and  that  on  the  day   in  question  riepteaber  35th,  1939,  »t   about 
6i46  in  the  noraing  he  was  iriTlng  this  truck,  which  weighed  *bout 
7i  tons,  south  on  57th  Dour*  in  the  Town  of   ;ie*ro{    that  he  saw 
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the  railroad  track  *nd  looked  to  see  if  there  an*  a  Wfttehfaan,  but 

there  wns  none,  snd  th*t  he  did  not  hear  any  bell  Tinging,  He  also 

eteted  there  were  no  gates  at  thie  crossing,  &e  at  ted  there  ia  en 

alley  north  of  the  railroad  track,  and  of  eoae  property  belonging  to 

the  railroad  and  th*t  the  distance  froai  the  house  north  of  the  alley 

to  the  r:  ilroad  track  ia  about  18  to  W   feet,  This  ia  all  open  apace, 

He  further  atnted  that  he  kept  th*  truck  slowly  in  aiotion  as  ho 

approached  the  trick,  looked  to  the  east  and  saw  not  lng,  looked  to 

the  west  and  asw  nothing,  out  that  when  he  MM  sbout  3  or  4  feet 

fron  and  alnost  on  the  track  be  saw  the  train  coning  weat;  that  he 

ut  on  hia  br«kss  and  turned  the  truck  weat  ao  th»t  it  waa  going 

with  the  train,  and  th  t  the  train  etruok  and  threw  bin  out,  this 

witness  testified  thst  he  did  not  hoar  any  whistle  blowing,  belle 

ringing,  or  reoeire  nay  warning  that  a  train  waa  coming,  and  th«*t 

the  truck  w*a  oarried  t'S  to  7s  feet  *est  »fter  it  waa  struck,  the 

witnoes  also  at ^ ted  th*t  he  feed  been  irlwlng  a  truck  ibout  sir  aonths 

before  the  aocilent,  th*t  he  wan  familiar  with  the  noehanlea  of  the 

truck,  that  the  brakee  and  other  portions  of  it  were  In  good  condition, 

<md  th  t  the  truck  could  not  exceed  •  speed  of  15  miles  an  hour.  He 

said  he  had  drlren  ©war  this  railroad  perhaps  ■  thousand  tlmeaj  that 

defendant  always  had  a  watchman  at  this  particular  crossing:  with  a 

flag,  and  that  whenever  he  had  occasion  to  cross  the  tralfc,  he  heard 

a  bell  ringing,  foes  was  asked  the  following  oueatlons  and  gawe  the 

following  answers: 

**•  As  you  approached  the  eroealng,  you  knew  th*t  there 
was  nobody  working  for  the  coarany  on  the  crossing 
a*o  was  going  to  look  east  for  you, 

A,  fas,  sir. 

££•  Ton  knew  you  would  have  to  do  your  own  looking, 

A,  T««,  Sir. 

a.  A|M  you  dldt 

A,  Tes,  &lr.« 
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Oa  ores  s-exnain-t  ion  this  witness  stated  in  substance  that 
it  was  bread  daylight  at  the  time  of  the  acoii«at;  th*t  he  had 
crossed  this  particular  crossing  about  ■  half  desen  times,  sad  th»t 
ho  had  toon  a  flagman  at  nearly  all  of  the  crossings  of  the  roads  la 
the  Town  of  Cicero.  He  stated  that  when  ho  approached  the  railroad, 
ho  saw  th*  crossing  sign,  and  that  there  was  a  bell,  hut  thst  ho  did 
not  know  where  it  **••  as  listened  for  the  bell  end  did  not  hear  it, 
Oa  redirect  examination  he  said  th.t  always  before  when  he  had  crossed 
at  this  particular  crossing,  th^rs  was  a  bell  ringing  and  e  wntohaaa 
signaling,  fie  said  there  was  no  red  light  whioh  signaled  •danger* 
at  this  particular  crossing* 

rl  Q.  St«ars  testified  that  he  was  employed  by  the 
international  Harrsstcr  Ooapany,  and  tb-tt  r^laintiff,  the  owner  of  the 
trues,  had  paid  them  1:3,350,00  for  Its  repair  after  the  accident, 

Joseph  ureyer,  aotormnn  of  thf  trsin  in  question,  called  by 
defendant,  testified  in  snestanae  th*.t  there  are  no  eurres  in  the 
tracks  of  the  road  at  or  ae»r  the  ;4*es  in  Question;  that  there  ire 
signals  at  this  crossing  consisting  of  s  bell  and  a  light;  that  the 
bell  is  started  by  electricity,  and  that  as  h«  approached  this  cross- 
ing, the  pilot  light  showed  green,  which  indicated  that  he  should  go 
ahead;  that  whan  he  reached  67th  vourt,  the  truck  of  plaintiff 
going  south  Msl  trisd  to  go  ahead  of  th*  train.  He  further  testified 
that  at  the  time  of  the  aeoldent,  the  nestaer  **ss  ciesr.  This  witness 
also  testified  that  there  was  a  ,  ilot  light  between  the  tracks  at 
the  street  interssction  in  question; ' that  his  train  at  the  time  was 
going  from  18  to  30  miles  per  hour  coasting,  and  that  whoa  he  first 
saw  the  truck,  it  Mi  nbout  35  feet  from  him  sn1  slams*  on  the  track, 
that  he,  the  witness,  had  i  clear  wlew,  and  tftff  the  traia  hit  the 
truck,  the  trsin  ran  %bout  10  feet,  do  further  stated  tb*t  as  hs 
approached  the  crossing,  and  sa  the  truek  *»s  approaching,  he,  the 
motorman,  sounded  the  whistle,  and  ta-t  the  signal  at  the  orossiag 
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started  working  whca  the  traia  «M  About  Ml  feat  fro*  the  crossing;. 

this  witness  testified  th->t  a  watehman  was  jgaint  rained  at  this  crossing 

in  the  day  ties,  but  not  before  7  o'clock  la  tbe  aoraing.  this 

evidence  ws»  not  contradicted. 

J.  J.  O'Reilly,  a  civil  engineer ,  employed  by  the  defendant 

o— penqr,  testified  in  subat  nc«  th*t  there  is  in  automatic  bell  at 

the  crossing  in  question;  th  t  the  alley  north  of  the  railroad  right 

of  way  is  18  feet  wide;  th  t  fro«  the  northersiost  rail  of  the  track 

on  which  the  train  *ss  running  west,  to  the  south  line  of  the  *lley 

is  9 bout  33  feet.   n  ©ross-examination,  this  witness  stated  that  the 

green  light  testified  to  have  been  seen  by  the  aotoraan,  pointed  down 

the  tree*  *nd  indicated  th;*t  the  track  was  clear. 

which 
The  U-   tion  in  the  declaration  up©a/pl«intiff  relics  is 

that  at  t  <■   tiae  of  the  accident,  defendant  failed  to  low*r  its  p^tes 

and  failed  to  giro  plaintiff  *ny  warming  of  the  approach  of  the 

train,  there  is  no  evidence  that  there  were  ewer  any  gates  at  this 

crossing,  there  ie  evileaoe  to  the  effect  that  at  sad  before  the 

time  of  the  accident ,  signals  at  the  crossing  were  working,  both  the 

lights  and  the  bell.  I  he  driver* s  own  testimony  is  to  the  effect 

that  so  he  fippresohed  this  crossing,  he  looked  but  saw  no  train 

coning.  He  says  he  saw  no  signals  and  heard  no  bell. 

ia  MKJHj  T.  ^loaga  H  ».  fr  M.  ■.  ^o..  zm   IU.  App.  477, 

this  court  quoted  the  following  eases  with  ■PiHWlll 

"I*  3Mo*gO  *  *,    h     -Yt  -9,t  .▼•  *»toh.  79  111.  157,  139, 
the  court  » /proved  an   instruction  as  foil owe  J   •Every  person 
it  bound  to  know  that  s  railroad  erossing  is  a  dangerous  plaoe 
and  he  is  guilty  ef  negligence  unless  he  approaohee  it  as 
if  it  were  dangerous.  •  •  •• 

in  mpM  f  jftjba  *»  "°*  v»  iftumu  *e  ui.  74,853. 

it  Wis  stated*  '«hat  is  the  testimony  on  the  part  of  Iain- 
tiff's  aegligeneeT  *  *  •  He  Knew,  -s  all  men  *re  oound  to 
know,  such  a  crossing  is  a  dangerous  place  and  he  should 
hare  approached  it  as  such,   ihis  court  has  said  it  is  the 
duty  ©f  persons  about  to  cross  ■  railroad,  to  look  about  thea 
and  see  if  there  is  danger,  not  to  go  recklesaly  upon  the  road, 
but  to  t  ke  srtoOf  precautions  theaaelves  to  avoid      nt 
at  such  places.' 
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In  Mm.  ▼•  Chicago  &  -Uon   j.  ao....   *3a  in.  ftns*  439# 
at  p»ge  4437  ths  court  used  the  foil  owing,  language:    *It 
is  a  generally  reoo  nired  f  ct  that  r»ilro»4  crossings  art 
dangerous  alaotis  r,n'4  **   la  wtel   settled  law  in  this  state 
that  one  who  sp?roa«hes  a  railroad  creeping  taunt  approach  it 
using  an  amount  of  ens*  commensurate  with  the  known  danger. •* 

It  s*e«s  reasonably  ■!•■¥  fron  the  evidence,    including 
certain  photographs,   th  t  there  w^e  no  obstruction  of  any  sort  which 
interfered  with  the  driver  of  plaintiff •*  truck  seeing  a  considerable 
distance  dsnm  the  railroad  track  in  either  direction,   and  his  state- 
ment th~.t  he  looked  to  psoertain  whether  or  not  a  train  was  approach- 
ing,  indicates  last  he  did  net  at  all  rely  upon  a  flegann  to  warn 
hia  of  the  approach  of  the  train.     The  train  wss  coming,  and  if  he 
looked  nnd  did  not   «ee  it,   it  was  ftis  own  fault. 

The  court  heard  *nd  saw  the  witnesses,  and  we  cm  see  no 
reason  for  disturbing  the  verdict.     The  judgment  is,  therefore, 
affirmed* 
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Defendant,  Appellant. 

Opinion  filed  May  2,   1934 

MR.    PRCSISX80   JS3T1C£  TIAli.    Mi  I 

This  ie  an  1   from  »n  ©rtfer  of  the  -Jireuit   ^ourt  of  3©ok 

Gounty  by  Piaafc  ?  lower*  defendant  in  a  fereelosur©  prosooding,  direct- 
ing that  certain  aone?s  theretofore  deposited  with  tho  Olerk  of  the 
Circuit    ;ourt,     *  alleged*   be  paid  ©war  to  ©no  &»ale  I**rris.     flower 
hold  tho  l©g*0.  title  to  tho  property,  which  is  being  foreclosed, 
subject  to  |  first  mortgage, 

Froa  tho  record,   it  appear©  th*t  on  Juno  23th*  1833,  rronk 
flower  and  hi©  wife  entered  int©  a  eontrset  with  one  aafgfcl  *4«*iaa©a, 
by  the  teraa  of  whioh  Flower  agreed  to  sell  and  convey  to  ha#gla 
MoKiaaoa  the  property  in  question,   for  the  sua  of  &80v009,  free  and 
dear  of  encuator  noes,  of  whioh  sua  i  certain  aaount  Mtg  to  be  paid 
»t  the  tiac  of  the  execution  of  the  contract,  and  the  btl*n©o  in 
Installments.     By  this  ©ontrsot  it  is  further  agreed  that  on  Febru- 
ary 1st,   |  1   ,    slower  would  eonwoy   the  preaiaec  t©  Haggi©  »o£laara 
upon  her  executing  s  aartgag©  for  the  sjaja&l  balsaa*  du©  at  tb?*t  d-te, 
plu©  on  additional  1031,    -rorided  payment  of  tho  installment*  had  boom 
made  •©  agreed.      After  the  bill  herein  was  filed,   and  on  motion  of 
©tapis inaat  in  the  foreclosure   proceeding,  th©  court  on  January  *th. 


1830,   entered  ©a 


order  that  Maggie  McKimmon;   in  lieu  of  making  the 
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psymtnta  agreed  to  bt  «R.d«  by  her  to  flower,  should  pay  fat 
as  they  because  due  under  the  contract  to  the  31erk  of  the   ?©urt, 
to  wait  tht  court1*  further  order.     It  is  recited  In  thit  psjftesl  of 
Jaauary  9th,  1930,   that  Maggie  MoKisaaon  consented  to  the  order. 

Co  February  18th,  1:120,  *  decree  vat  entered  in  the  fore- 
closure suit,  herein  tt  is  found  in  substance  th?t   Slower  required 
title  to  the  property  in  question  on  October  -Hat,  193©,  subject 
to  the  nortga&e  being  foreeloaed;  that  the  ti*e  for  the  p*y»ent  of 
the  »ortga,rt  w*«  ettended  by  pgreetaent  froa  ti«e  to  tis©,   aaal  thst 
there  last  *  certain  HMMl  ^u«  $n&  owing.     In  this  decree,  the 
oourt  aade  ■  finding  in  which  it  reeitea  the  facts  concerning  the 
eontmet  between  Maggie  «oKi  a»on  ml  Frank  Flswcr,  and  that  Mag&ls 
MoKlaBon,  upon  the  execution  of  l  deed  by  slower  to  her  of  the 
premises,  M  agreed,  would  giro  I  pureh-ae  toney  first  and  second 
■ortgngt  sufficient  to  cover  the  balance  then  due,   plus  1^;4,  in  lieu 
•f  all  expentea,   oh  rgea  and  aeaaol  scions;    asset  aisit  firat  feortgagt 
should  be  17,000.00,  payable  *t  ?£  per  annua*  and  the  second  mortgage 
for  the  balsntt  found  then  to  be  due,   payable  on  or  before  S  year*  irm 
the  ease*  of  the  centrist,  alts  principal  pre-pay-aents  of  011*91  per 
*onth.     ihia  finding  further  reoitea  that  the  contract  between  the 
partita  provided  that  in  taat  Maggie  ko&l*a*n  failed  to  make  »ny  of 
the  nayaentt  at  agreed*  the  wholt  amount  should  be  3ue,   *»d  the 
decree  ordered  the  mM  of  the  premises  to  satisfy  oomplftlnant^s 
claim.      Thereafter,  on  January  26th,  1931,   the  court  entered  an  order 
directing  the  clerk  of  Hal  court  to  pay  over  to  the  complainant  the 
aum  of  £3,183.80  theretofore  deposited  with  the  olerk  by  Maggie 
Meflmmon  under  the  order  of  January  9th,  1930. 

0*  starch  3rd,  1938f  «agj?it  k«ii  won  filtd  |  petition  in  the 
eeutt  whtmn  aht  allege*  th  t  between  January  9th,  1330,  and  January 
36fh,  1933,   aht  paid  in  to  tht  eltrk  the  aum  tf  IB,183.80,  which, 
ca  stated,  v*t  ordtrtd  paid  over  to  the  eoaml?»ln*mt,   Mai  fh*t  tht 
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prealses  were  subsequently  sold  for  the  balance  due  under  the  decree J 
sud  th*t  on  the  s*le  the  saount  bid  was  in  excess  of  the  l^laaoe  due 
under  the  ter*s  of  tne  decree,  including  the  expenses*  that  since 
the  payment  of  23,183.80,  M-iggie  ab£i*JMft  had  paid  to  the  clerk  of 
the  oourt  the  sua  of    S38.70  on  the  flower  contract;   th  t   slower 
feed  not  redeemed  froa  the  mortgage  s«i#  a&d  prsguaably  cannot  e*rry 
out  his  contract  with  her,  therefore,  she  is  entitled  to  the  return 
of  the  sonar  P»id  to  her  by  the  olerk  in  th*  sun  of  $$38.70. 

Thereafter,  Maggie  tfeJUaaon  died  »n<i  it  is  alleged  aaaie 
rls  was  appointed  her  sdalnistr*trix.     It  was  upon  the  motion  of 
Kaale  jnrris  as  adainistr-itrix,   thit  the  oourt  ordered  the  payment 
of  the  money  referred  to,  and  from  which  order  this  appeal  is  t»ken. 

It  is  the  theory  of  defendant;   Frank  Hearer*   that   (1)  aa 
there  w*s  no  order  substituting  aaale  rarris  as  r'dainistratttx  in 
plsce  of  «*ggie  ito&iaaon,  deosased,  nor  %ay  bill  of  any  kind  filed 
by  s*id  i-'rj-ls,   there  tr-s  nothing  on  which  to  b»se  any  order  to 
pay  the   aoney  to  I    rris,     lleged  *d*imstrat**x;    (")   that  as  there 
was  no  abater's  report  or  certifier  t«  of  evidence  preferring  «ny 
ewidenoe  and  no  finding  of  f - ets  in  the  order  appealed  froa,  there 
is  nothing  in  the  record  constituting  i  ralid  basis  for  the  order 
directing  the  payaent  of  the  aoney;    (3)   th  t  *wen  if  the  raoit^ls  in 
ths  foreclosure  deere©  and  in  the  Panria  answer  to  the  petition  for 
writ  of  assist  noe  be  considered  to  correctly  set  forth  the  contract 
of  purchase  and  other  facts  with  raepeet  to  performance  of  that 
contract,  yet   it  did  not  npt*av  that  anyone  other  than  said  frank 
Flower  we  entitled  to  the  aoney  deposited;   and  (4)  that  such  aoney 
should  h*we  bean  ordered  paid  to  said  frank  flower. 

Froa  the  abstract   filed  by  Flower,  we  gather  that  in  his 
contract  with  Magglo  Meglaaon,  be  agraed  th«t  upon  the  payment  of  the 
aaounts  agreed  to  be  paid  thereby,  he  would  convey  to  her  the  title 
to  the     roperty  in  question  »free  and  ola-r  from  all  eneuaberaneee." 
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There  i»  nothing  in  the  record  to  indicate  that  she  defaulted  in 
any  of  her  pay  stent  a,  or  in  any  of  the  term  of  the  oentraet.     isefbre 
her  deabh,  uadsr  the  order  of  the  court,  ehe  bed  pe4.d  to  the  elark 
of  the  court  the  sua  of    -3,183.80,  ehieh  aua  *a«v  by  further  stter 
of  the  court,  entered  on  January  Slat,  1331,  pairt  orer  to  the 
eo«piaiik>nt  in  thia  ease.     Thereafter  <?he  p-tid  the  clerk  the  further 
sua  of  A534.7n.     The  decree  oonfirsaing  the  ar;le  of  the  property  in 
question  was  entered  on  *ebru»ry  11th,  1931.     The  order  directing 
the     538.70,  in  dispute,  to  be  turned  ©rer  to  stymie  'arris  ess 
entered  on  January  l?th,  1933,   alaMt  3  years  after  the  order  of 
tale  and  distribution  was  entered,     rlower  hmd  allowed  the  peried 
of  redemption  to  expire,  had  lost  the  title  to  the  areolae*  he  bad 
Agreed  to  convey,   -»nd  could  not  M -Try  out  hia  contract.     He  has 
lost  all  interest  in  the  premises  involved,   r;nd  whether  *mie  I    rria 
is  "iiairtlatrator  of  --'fegie  tteXlmmon  or  not,   is  no  ooneern  of  his. 
Be  bee  no  intereat  in  the  fund  in  dispute. 

T^   order  of  the  Circuit  Jourt  is  affirmed. 
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(defendant)  Defendant  in  irrer. 

Opinion  filed  May  2,  1934 

mu  jall  H  HB  orivxtf  or  BB 

fc  intiff  sued  defendant  in  the  Municipal  Oourt  of  Onl«&g« 
en  |   f  1 :  c  insurance  policy.     To  plaintiffs'   et  talent  of  cl*>ia,  an 
affidavit  of   uerits  w<e  filed  by  defendant. 

On  Jeoeaber  :-5lj»t,  1933,  plaintiff,   by  order  of  the  oourt 
wee  given  le  v*  to  file  en  aaended  et  teaaent  of  olsia  in  30  day  a   from 
that  date  and  the  o«uee  «r «  continued  until  AHreh  9th,  193?,     On 
January  36th,  1 ;-)?",   the  oourt  entered  an  order  dlsaiesing  the  euit 
*for  failure  to  file  •mended  statement  of  el*ia."     This  aaa  done 
without  notice  to  plaintiff*     On  February  33rd,  193%   a  petition  w«a 
filed  in  »hieh  plaintiff  prayed  that  the  order  disniesing  the  eauec 
be  v-«e«ted»     On  March  3nd,  193/,  the  court  entered  en  order  denying 
the  prayer  of  the  petition,      The  ippNl  here  i»  froei  thie  order* 
Mo  briefs  are   filed  by  defen>ut,   ->     eiiee. 

Plaintiffs*   position  is  th   t  the  oourt  ana  in  error  in 
ilcalcaing  the  euit  because  of  plaintiffs*    failure  to  file  <m  aaended 
et  tement  of  ol*in*      >a  et«ted,   th©  ose  was  dieaieeed  without  notice 
to  plaintiff  because  of  ite  failure  to  file  en  eaended  statement  in 
30  days  from  ->eeeab«r  31st,   1933,   and  in  this  we  are  of  the  ooinien 
that  the  oourt  was  m  error. 
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la  *.  0.   a.   ct.  00..  v.     loegorek.  l&l  111,  580,  the  Supreme 
Jourt  said? 

"After  obtaining  euoh  ie?ve,    £to  filt  an  ^sanded 
deelsrstion}    the  plaintiff  wa«  in  no  wise  obliged  to 
exercise  the  privilege  given  «nd  make  the  asend&cnt,  snd 
until  the  ?sendatent  »*•  in  trot  ms<3e,   the  declaration 
in  ell   respects  remained  the  3v«rae,  ae  though  no  leave 
to  amend  it  had  be*n  given,     £>gdjgn.  v.   Town  of  L-  ke  View. 
121    111. 

The  trial  court  eet  the  oaee  for  March  9th,   13?",   and  it  had 

no  right  to  dismiss  it  on  January  35th,  1333,  without  notice  to 

plaintiff.     The  eauee  is  reversed  #nd  remanded  with  the  direction 

that  the  order  of  dismissal  he  vaosted. 

MWMfa  AMD   3KMAJ0SD  WITH  aiTOCUOMS. 

WILSON   AMD  .HlMi,    J  J.    JGNOUft. 
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MR.  remain  m  un  okutsrcd  t«ie  ©naios  or  ths 

OODftT. 

a.  *•  8UtfG,   plaintiff  brought  suit  in  the  Municipal  Oourt 

of  <^io».gO  against  :  rwln  tfostks   for  dw.wsges  alleged  to  hnve  b«en 
auataiaed  to  plaintiff1 s  wuto«obile  in  a  collision  betweea  the 
automobiles  of  plaintiff  and  defendant  at  fch«  intersection  of 
Mannheim  ?mi  Joliet  ro-'»da  in  Cook  bounty.     I  statement  of  olsiai  *&« 
filed  If     l^lntiff  and  aa  affidavit  of  aerlts  by  defendant.     Toe 
cause  was  submitted  to  a  jury  whioh  returned  a  verdict  for  plain- 
tiff upon  *?hlch  the  judgawat  wsa  entered     fro«  whioh  this  appeal 
is  t  ken.     It  is  suggested  in  the  reoord  that  the  defendant  in  this 
©<*.a#f   orlor  to  the   fiiiag  of  the  suit  herein,  bad  brought  suit 
ag?»tnat  the  olalntiff  here  for  danagoa  arising  out  of  the  sane 
accident,  and  that  the  two  oasea  were  tried  together.     The  reoord 
contains  no  -'leadings  in  the  litter  e«se,   nor  anything  else  to 
indicate  th  t  suth  n  suit  ia   oending,  or  tb*t  if  pending,  they  were 
tried  -ad  subaltted  to  the  jury  as  one  case,  e*oept  1  statement  to 
tast  effect  ia  the  bill  of  exceptions,   so  th*t  we  will  here  consider 
only  the  ease  of  fegej  v,  kostkv.,  the  inst«nt  o»so« 

Mannheim    :©ad  runs  north  and  south  and  oroasee  Joliet    load, 
which  runs  in  a  northeasterly  «-nd  southwesterly  direction  «*t  afgfQB*' 
latately  right  sagiee.     ft)  about  9  ©•  clock  on  the  evening  of  July  tftMtg 
1933,   plaintiff  Sugg  wae  driving  his  car  northeasterly  on  the  Joliet 
*oad,  and  d#fend>nt  Koatk*  *?r»s  driving  south  on  Ma.nnaela   10  d. 
Alan     .    ;a«s  wsa     reduced  as  *  witness  for  plaintiff 
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He  testified  in  substance  that  on  the  evening  in  question,  he  w.as 
e  gas  station  operator  at  a  gas  station  on  the  comer  of  Jolict  and 
Maanbela   ;<oad?»,   ->nd  th»t  he  reo.aied   -   collision  which  h^.pnened  there 
At  'bout  3:30  o'clock  P,   ft.     He  stated  that  he  was  standing  outside 
of  the  §M  station  f?eing  northwest;  that  there  were  present  with 
aim  ^t  the  time,   i>l*k   r*ay,   nobert  ^elf  ami  Leonard  31 eke;   that  he, 
the  witness,  noticed  ■  c*r  coating  down  Sannheia  <load  rather  f*st, 
and  that  the  driver  failed  to  stop  at  the  sign  before  oosaing  to 
the  -Joiiet  Road}   th~t  he,   the  witness,   *lao  ssw  a  ear  coming  frost 
the  west  at  36  milee  *n  hour,   and  that  as  this  ear  was  about  to  cros» 
the  intersection,   the  car  coming  from  the  north  rather  fast  and  at 
a  speed  of  from  40   to  50  miles  an  hour,  *tnd  whioh  o*r  had  failed  to 
stop  at  the    stop  sign,  hit  the  e*r  coming  from  the  west,  at  the   front. 
It  appeare  that  this  witness  had  a  claim  against  the  insurance  company 
in  which  defendant  was  insured,   »nd  on  orosa-examinttion,   this  witness 
was  asked  whether  or  not  he  had  said  to  Mr.   Beach  of  this  insurance 
com  any,   that  at  the  time  of  the  accident   in  cuestlon  on  the  evening 
of  July  S3md,  IM|  *l  (the  witness)  was  telephoning  and  did  not  see 
am  accident,     I  do  not  know  amy  witnesses,"  to  which  the  witness 
answered,   *fot  that  1  remember,-      He  w*s  ?sked  if  he  was  in  the  office 
of  the  Bankers  Indemnity  Insurance  0q«  any,   the  company  in  question, 
on  October  5th,  1*33,  and  his  answer  was  "Mo,   1  was  not,*     Further, 
the  witness  mi  asked  if  he  had  not  said  to  a  Mr.  3te3hlelds,  am  agent 
of  this  insurance  company,  at  that  time,  "If  you  will  settle  the  ease 
th->t  I  have  with  you,  if  you  will  give  me   £300,  my  friend   *©lf  and 
X  will  testify  for  you,"  to  which  ssoc  amswered,   "I  did  not.*     Sass 
"dmitted  th-»t  he  did  have  I  case  pending  against  this  insurance  oo.r 

Hoyt  B,    oeshields,   a  witness  for  defendant  Kostka,  testified 
tint  ho  >mf  in  ch*Tge  of  the  Indemnity   oepa  rtment  of  the  Rankers 
Indemnity  Insurance  worn. any,   »nd  superintendent  of  claims;   that  on 
Ootobet  6th,  1333,   he  had  •  conversation  with  ;Hca,   who  he  identified 


if  im*  »wi«f'  mlsAaatU 

•blstue  $r  ,  Wit  #u»tf*  t« 

#tJt«    .**«;;  snrc:    ■**<-•>*■    ***  «*.-..  **JJ  *• 

'■ 

•«£    $«!*  »d* 

a*  ftwtn  •*»*•*  fl$2»  «d#  **  ={ote  •#  to  *rt*   •* 

1*0*    fttlOl    •*# 

■ 

■•J  b.«v  IttriHMtift  I0M 

rattai  atnt 

,.:3S*f   ffetftS  \**V  to 

*»■'"•     ■ 

*  to 

•««  tlo     taol*rT  x»    .''r"^':    **»  ¥  ii,i,r  "'^   l  **** 

iflftOJbfll 

*"i    Off*     ,  *£    *•©*'.• 


i 


3 

as  a  witness  sitting  in  the  courtroom,  and  that  the  conversation  took 
place   in  the  office  of  the  insurance  company.     Ha  anld  th*t   ImM  told 
him  there  tb-t  he,   teas,  w**a  "in  there   (meaning  the  office  of  the 
company)  making  %  claim  on  account  of  an  accident  that  he  was  involved 
in,   ***   ?<nd  that  he  wae  making  a  claim  against  out  eoapany,   ***  and 
th*t  hi  a  ease  waa  one  of  liability  on  the  Bsy|  of  our  company.**** 
1«  went  on  to  a»y  that  he  had  witnessed  another  *cciient  that  we  were 
int- rested  in,   *nd  that  if  ^e  would  settle  his  ol^im,  he  srould 
testify  in  our  behalf,  and  furthermore,  he  had  two  friends  whose 
names  he  g-ve  me,   and  whose  names  1  hntve  here,  one,    Robert  wofcf  of 
Hinedale,  and  Leonard  Dieke  of    vratem  springs,  who  he  s»id  he  would 
alao  produoe  as  witnesses  in  our  f*var  if  »e  would  pay  his  el  lm, 
which,   if  1  remember  correctly,   he  wanted  «?300  for.*     I  said,   "In 
the  event  we  do  not  pay  your  claim,  what  are  going  to  do?*     **?ell,* 
ha  said,  »1  afl  going  to  testify  fsvorabla  to  the  ethar  side.*     Then 
1  asked  him  again,   "In  the  event  we  settle  /out  claim  r^id  give  you 

300,    then  you  will  testify  for  pa,   favorable  to  us!*     Ha  said,   "Tea.* 
1  a**  id,   "If  we  do  mot  psy  it  to  you,  then  you  ire  going  to  testify 
for  the  other  si*ie,   favomble  to  them,*  and  ha  a*  id,   "Yea.* 

3aas  waa  raeallad  and  denied  thst  he  had  ever  been  in  the 
office  of  the  Linker a  Indemnity  Insurance  Company,  or  that  he  had 
tfelkfcd  to  De  uhaelds.     After  the  e*se  had  been  submitted  to  the  jury, 
and  while  the  jury  wnb  out  considering  the  verdict,   the  court  called 
this  witness  tea*  before  him  and  told  team  that  he  had  lied  when  ha 
testified  that  he  bad  seen  thia  *oci  lent,   and  9tM  admitted  that  this 
was  so.     Of  ©curse,  the  Jury  had  no  knowledge  of  this  * Amission.     In 
•rder  to  bring  out   tha  facts  in  connection  with  the  -  -as  t  stiaomy, 
the  defendant  w  s  compelled  to  bring  to  the  attention  of  the  oourt  *nd 
Jury  the  fact  thvt  he  Maj  insured  *nd  neoesearily  thia  was  to  his  die- 
advant«, a,   and  wa  are  of  the  ©pinion  th*t  in  view  of  all  the  circum- 
staness  the  st*te  of  the  record  is   such  that  ths  defendant  should  hove 
a  new  tri*l.     The  cause. is,   therefore,   reversed  and  reminded. 
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m»  jostioi  urn  sslitkrm  t ts  opiiioi  or  ths  oomw. 

This  is  an  appeal  by  the  respondent a  from  an  order  entered 
by  the  court  directing  the  respondents  by  »  writ  of  mandamus  to 
issue  a  license  to  the  relator,  John  koroney,  to  operate  a  certain 
place  of  amusement  located  at  8301  South  Chicago  venue,  in  the  Oity 
of  Ohicagm. 

On  February  37,  19B3,  s  petition  ess  filed  for  I  vrlt  of 

mandamus  by  the  relator  against  the  City  of  Chicago  sad  certain  of 

it*  offieere,  praying  that  the  r«»  contents  issue  to  the  relator  & 

license  to  operate  ■  raiblie  place  of  amussment  at  the  pl*ee  share 

stated. 

Ths  respondente  answered,  *n&   the  cause  ens  tried  by  the 

court  without  •  Jury,  and  after  the  evidence  ■*•  h*nx4   by  the  court, 
on  motion,  leare  wsa  granted  to  the  relator  to  file  an  amended  peti- 
tion praying  for  •  renewal  of  hie  1932  license,  %ad  that  ths  answer 
of  the  respondente  stand  as  an  answer  to  the  tended  petition*  There- 
after the  oourt  entered  a  Judgaeat  whereby  the  respondents  were  en- 
Joined  froa  molesting  the  relator  in  and  *bout  the  management  and 
conduct  of  said  business,  and  that  a  peremptory  writ  of  aaadaaus 
isaue  comnwnding  the  respondent*  to  issue  I  renewal  of  the  license, 
as  prayed  for  in  the  amended  petition. 

Thereafter  the  relator  as  complainant  filed  his  verified 
bill  of  complaint  in  the  •«  erlor  Court  of  Cook  County,  Illinois, 
against  the  City  of  Ohio ago  ml  the  therein  n»aed  officers  of  the 
Oity,  »-l     r  yed  th»t  an  injunction  isaue  upon  the  facts  therein 
charged,  and  as  injunction  was  issued  ae  prayed  for,  and  upon  sa 
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interlocutory  appeal  this  court  in  case  Ho.  30916  affirmed  an  order 
enjoining  the  defendants  named  from  molesting,  annoying  ot  inter- 
fering with  the  complainant  in  the  operation  of  his  business  in  the 
Jity  of  2hicgo  until  the  termination  of  the  mandamus  proceeding  in 
the  lnstent  osse. 

The  theory  of  the  relator  is  that  he  hsd  ■  license,  issued 
by  the  Oity  of  -4uo«go,  which  expired  k|  the  end  of  the  yesr  1933, 
and  tnat  he  applied  on  January  3,  1933,  for  a  renewal  of  the  license 
and  on  January  13,  1933,  deposited  ?.3S0  as  payment  for  t  renewal  of 
the  lioense  for  the  ye^r  193?;  thnt  he  had  leased  the  premises 
described,  °nd  had  invested  l*rge  sums  of  money  in  the  enterprise) 
that  although  he  had  complied  with  all  requirements  of  the  l**w,  the 
respondents  arbitrarily  refused  to  rent*  thciiecnse  as  applied  for. 

The  answer  of  the  esr>ond«nte  to  the  relator*  s  theory  is  that 
the  relr-tor  procured  »  license  to  operate  the  place  of  business  as  an 
Individual  but  permitted  it  to  be  unlawfully  operated  as  a  partner- 
ship, of  which  he  was  *  members  that  he  permitted  slot  machines  to 
be  kept  on  the  premises;  th»t  hia  firm  operated  the  place  after 
January  I,  1933,  without  I  lioense;  th*t  the  firm,  although  it  **a  not 
to  be  dissolved  until  J  »nuary  31,  1933,  aade  no  application  for  a 
lioense,  but  operated  the  place  illegally  until  January  30,  1933, 

A  mandamus  proceeding  in  an  action  at  la*,  and  the  rule  is 
est  blishmtt  that  in  such  I  proceeding  the  court  hse  no  equitable  Juris- 
diction, The  c-uestlon  ft*,  issue  in  this  case  is:  Shall  the  writ  of 
mandamus  issue  or  be  denied  upon  the  record  nt  nadet  In  lingen.et  si. 
*•  H&rrlaon.  et  al>  19g>  111,  App,  301,  an  analogous  ©ase,  the  court 
held  that  an  Injunction  will  not  be  granted  in  a  mandamus  proceeding, 
sad  said} 

That  part  of  the  order  s^id  to  be  erroneous  is  encompassed 
within  the  following  wordsj  «And  to  giro  full  effect  and  force 
to  the  proeees  and  mandamus  of  this  court,  you  Sftd  your  -rnta, 
aerv*nta  »nd  employees  and  agents,  servants  and  eanloyoea  of 
the  Sity  of  Oh image*  aad  the  successor  in  office  to  you,  »re 
hereby  restrained  and  commanded  to  refrain  from  Interference 
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la  the  exhibition  of  th*  films  aforesaid  until  the  further 
order  of  this  court. * 

fh«  part  of  the  eo-ealled  mandamus  order  recited  *bove 
ie  in  ite  essence  and  urftort  injunction**!.  It  is  the  rule 
in  this  and  other  jurisdictions,  where  the  distinction  between 
lew  aad  esuity  jurisdiction  obtains*  tfcftt  n»*nd*mus  Mai  injunc- 
tion cannot  be  granted  in  the  same  order  or  in  the  same  cause. 
These  eat  ions  eye  asperate  and  distinct  both  in  their  essence 
ind  ©per  tion." 

not  have 

In  the  instant  oase  the  court  should  J   ineluded  its  a  pert 

of  the  order  of  mandamus,  en  order  enjoining  the  respondents  fro* 
•sleeting  the  r-  1-tor  in  Is  maaagemsat  of  the  plaoe  of  business 
at  8301  South  Ohieagm  at emus. 

The  respondents  introduced  evidence  that  a  police  officer 
found  two  slot  aachinee  used  for  gambling  purposes  in  the  place  of 
business  of  the  relator  in  tteeember,  1933,  which  evidence  was 
stricken  from  the  record  by  the  court.   Evidence  was  introduced  by 
respondents  tending  to  show  th«t  persons  were  employed  as  agent  for 
the  relator  who  had  criminal  records.   This  also  w*a  stricken. 

In  granting  a  license  provided  for  by  an  ordinance  of  a  munic- 
ipality, the  mayor  may  take  into  consideration  the  reputation  of  the 
applicant  and  the  applioanVs  ©peratioa  of  the  business,  the  character 
of  the  persons  employed  having  criminal  records,  and  the  use  of 
gambling  devices,  and  from  all  the  f*.ots  and  circumstances  surrounding 
ths  operation  of  the  business  determine  whether  an  application  for  a 
renewal  of  the  11 cease  should  be  granted.   *e  believe  tint  the  evi- 
dence stricken  from  the  record,  that  slot  machines  used  for  gambling 
were  found  in  the  premises,  *nd  the  evidence  as  to  the  oh  rscter  of 
persons  having  criminal  records  who  congregated  in  the  place  of  sad 
were  employed  by  the  relator,  was  material  *nd  should  h*ve  been 
considered  by  the  court  in  order  to  determine  whether  the  mayor 
abused  a  discretion  vested  in  him  in  the  refusal  to  renew  ths  license 
*-  .lied  for  by  the  relator. 
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while  It  mi  not  proper  for  the  tri*.l  oourt  to  eater  * 
restraining  order,   still  in  wiew  of  thie  court* a  opinion,  heretofore 
mentioned,  affirming  upon  *n  inUrl  outcry  *ppe«l  an  order  entered 
in  an  enuitjr  proceeding  restraining  the  s*me  offioisls  fro*  inter- 
fering with  the  rsl-tor^e  businese  pending  disposition  of  thie  e%ss, 
we  will  not  dees  it  neeesssrjr  to  consider  thie  question  upon  thie 
eppeiti. 

for  the  re*eens  indicated  in  this  o  inion,   the  Judgment 
entered  in  thie  ease  is  reversed  nnd  the  sauce  remanded  for  p.  new 
trlel* 

*fflRSt»  AI9  ft&UKSKfi, 

MALL,    i.J.    IK  filLSOU,  J.   JOB        . 
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A.   f.   MQTE3, 

(Coaplainaat)    ''-poellee, 
v, 

J.    ROUttK, 

Defend' nt. 


Interlocutory   fcfpaal  of   tot  on  J. 

Roeaer,   J-?cob     chug   and  «*rie 

ChU^., 

(ef endnote)  Apoell^nte. 
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MR.  JU'TICE  H*BIL  0&LIVER  D  THE  OJPMIOS  OF  THX  OOi/RT. 

This  le  an  interlocutory  appeal  by  anton  J.  Roeaer,J-cob 
chug  and  aerie  chug,  from  rn  ord^r  appointing  I  receiver  upon  the 
application  of  the  ooaplalnant,  bvsed  upon  hi*  bill  of  ©oaml  int 
filed  to  foreclose  a  tru«t  deed  on  the  premise*  known  M  1824  'Vest 
Jtc  son  Blvd.,  Chicago,  Illinois,  securing  the  p  yaent  of  a.  prlnei*  1 
note  for  the  sua  of  $6600,  and  inters <-t  coupons.  Ho  -<  ones  m  nee  *«e 
filed  upon  this  appeal  by  the  ooaplslaa&t,  'nd  the  Piers  we  are 
not  »  vised  s  to  the  posit  i:">  af  the  o  •aplsinant  upon  the  questions 
involved. 

The  bin  of  eoaplsiat  charges  the  execution  and  delivery 
by  nton  2.  Roeaer,  a  bachelor,  of  one  principal  promissory  note  for 
|6500,  dated  September  6,  1929,  and  due  6  years  after  date,  with 
interest  at  6  per  cent  per  annua,  evidenced  by  10  interest  coupon 
notes. 

T^e  payment  of  the  principal  note  and  interest  coupons 
la  secured  by  *  trust  deed  conveying  the  described  premie as.  to  the 
C|ic*ga  title  and  trust  oapany,  vn   trustee. 

fhe  bill  further  ch-rges  that     he  preaises  ate  loo-ited  at 
1624     e?t  Jsokson  Blvd.,   '"hi©  go,    Illinois,  and  are  iaproved  aith  a 
2-etory  and  ba^eaent  brick  building,   *ad  a  aaall  frame  building  in 
the  reur  of  the  property.     It   Is  further  charged  thst  the  premises 
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are  ia  fe«d  condition  «nd  in  need  of  repairs,  sad  ta«t  the  value  ©f 

the  isrproverissnts  does  not  exeeed  36*000. 

the  order  appointing  the  reosiver  *nn   entered  by  the  court 

oa  the  35th  day  of  smirch,  1333.   %e  order  wna  entered  prior  to  the 

service  of  euaaons  oa  the  n&aed  defendants  in  the  cause,  except  as 

to  the  v"hiO"{^>  title  &  trust  Coapcay.  A  notioe  ess  attempted  to  he 

•erred  upoa  the  defeadaats  for  the  appointment  of  ■  receiver,  *hieh 

aotloe  was  ia  the  following  form: 

•State  of  Illinois 
3ouaty  of  Cook  -  ss. 

Ia  the  Qireuit  Ooart  Sf  Qook  Jounty. 

A.   1.   lioyes 
vs. 

Anton  J.     ©e»er,  et  *1, 

i 

You  aft  hereby  notified  that  oa  Friday,  the  17th  teg  of 
March,   *..  s.  1933,  at  the  epening  of  Oourt  or  at  aoon  thereafter 
!,s  Counsel  cnn  be  he  rd,   I  shall  r    .£  r  he  fore  his  Honor  Judge 
William  V.   brothers   in  the  room  amtMklly  occupied  by  hia  as  a 
Court  Hooa  in  tue  County  Building,   ^ity  of  Skdsafftg   or  before 
suoh  other  Judge  as  way  be  sitting  in  his  at  end,   MM   -ah  for  the 
appoiat*ent  of  receiver  in  the  above  entitled  o?:uae  aai  shall 
use  the  6111  of  Foreolosure  filed  herein,    in  support  of  said 
motion,   at  which  time  ^nd  place  you  may  appear  if  you  see  fit. 

Dated  Jhie^go,  Illinois,   March  15,  1333. 

i  :\     .      leaehaia.  ' 

That  aa  atteapt  was  aade  to  serwe  notion  upoa  the  defendants 

far  the  appoint  .eat  of  *  receiver  appears  frea  the  affidavit,  which  is 

as  follows: 

"State  of  Illinois 
County  of  Cook  -  ss 

*.uth  Cohea  being  first  duly  srora  on  oath,  deposes  and  says 
that  she  is  employed  by    talpli    L   Gbenehaia,    Solicitor  for 
the  8swa|aiaaat|  laet  she  deposited  in  the  United  State 
Pest  Office  st   31s  rk  *   Oearbom  Streets,  gfelssg**   Illinois, 
envelopes  properly  aattsasaai  to  each  of  the  foliowlr. 
defendants:   anton  J.   Kosaer,  Jneob  ttfeag*   sometimes  knowa 
as  Jacob     ohvug,   nnd  Marie    vcaug  or  "lohrug,   hi  a  wife,  Hell 
JseCrath,  J- ok  Ohltelaa.    ft,   J.    <'*drwill,   £li*abeta  Kile,  and 
A.  K.   Stewart,  oontAlnlag  %  true  copy  of  the  within  notioe 
this  16th  day  of  March,   h,  ft,   193?,   before  the  hour  of  seven 
••clock,  peat age  prepaid, « 

The  aaaed  receiver  qualified  kf  filing  a  bond  ia  the  penal 

sua  of  -1,  0Qp,^a  r^mired  by  the  order  of  appolataent.      service  of 

notice  oa  the  defendants  ©f  an         lie   lion  for  the  anointment  of  a 
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receiver  for  t at  premises,  wst  hy  nail.     The  notice  is   insufficient 
snd  dots  not  eoaply  with  the  rultt  of  court.      ?5©e«ert   tat  holder  of 
tht  equity  of  redemption  did  not  appear  in  response  to  the  notice, 
and  no  reason  is  shown  why  an  attempt  was?  anda  to  serve  the  notice 
»y  nnU.      ?r«,hgifja  ▼♦   ^ffi|#gfcfy,   35?  Ill,   App.   484;   1&JL  ?«    HWUM 
bottle  Pp..   3S1  111.   IM|   fiKTlA  ▼.   Blair.  Sd3  111.    Ifpj   417. 

*ass  of  pro|>er  service  of  notice  ur«on  tiie  defendant   -iotaitr 
and  oth«r  defendants  is  sufficient  to  warrant  *  reversal  of  the 
•rder  ent  red  by  the  court  *?  minting  «  receiver,  and  therefor*  it  is 
not  necessary  to  p»<v.  upon  the  other  questions  called  to  our  attention. 

The  order  is  reversed. 

tun,  p.j.  Am  *ilso*#  J.  mmi 
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thoius  *.  a»i'«rs»  ateeirer, 

on Jent  -      i«e. 

Opinion  filed  May  2,  1934 

MH.  mtw  bsss  i  •  s« 

This  is  *n  |  by  the  intervening  petitioner,  0tie>  M. 

»er*#   frea  ft  decree  entered  in  the  Circuit  Oourt  of  -©ok  bounty  on 
March  21,  19SS,  dismissing  hi  a  petition  for  MKl  of  equity.     The 
petitioner  filed  in  the  prooeedinge  instituted  by  the  People  to 
dissolve  the     eat  town  Jtnte  iNfll  I    petition  whioh  aought  to  sot  off 
against  his  oblig  tion  of     31,6t».  1  to  the  Ifcejt   toon  State  Bank,  a 
oiain  against  the  b%nk  in  the   waount  of  £39,700,   -ond  certain  accrued 
interest,  based  upon  an  sgreeaent  by  the  b»nt  to  repurchase  from  the 
petitioner,  at  a  diaoount  of  one  per  cent,   real  estate  tsortgs.ge  bonds 
in  the  principal  aaount  of     30,000,  sold  to  the  petitioner  in  the 
year  193?,  at  the  time  of  asking  the  repurchase  *gree*ent.     Upon 
answer  thereto  toy  the  receiver  of  the     eat   Town  Bank,   the  cause  w*e 
referred  by  the  court  for  hearing  to  *  »'  attr  in  Chancery,  who  there- 
after filed  ail  report,   to  which  report  the  petitioner  filed  hie 
exceptions,  and  upon  oonal deration  of  the  sister's   RtftH  *nd  the 
exceptions  filed  by   the  petitioner,   the  erections  were  overruled 
and  the  retition  dismissed  for  want  of  equity. 

The  question  before  this  court  is  whether  the  hank,  by  its 
agreement  to  repurchase  nt  «  diaoount  the  mortgage  bonds  sold  by 
it  to   the  petitioner,   ent*r?d  into  ■  v«lid  and  enforeeableeontr 
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»ad  w*s  such  coat  mot  within  the  seops  of  the  hc*»k  in  doing  a  gsaeral 
banking  bueiness? 

Th*  precise  ouestioa  wan  considered  bjr  the  ^upreae  aourt  ia 
the  (ft*  of  Kaass  T.   |,ho  ^adjffta.  *M,Kffto»  ^t***  .ifoafo  354  111.    554, 
mad  the  court  held  in  th- 1  ease  that  an  agrsostsat  by  a  b«ak  to  re- 
purchase %t  %  s  peel  fie  prioe  .-sortgage  bonds  sold  by  it  i«  not  withia 
t  e  scope  of  i  general  banking  business,   snd  the  guaranteeing  of 
such  bond*  ia  not  within  *ny  of  the   powers  conferred  on  fe?tnfcs  by  the 
leaking  *et,  nor  I  necessary  incident  to  the  powers  great ed,   *»nd  th?t 
such  « a  agreement  is  Told  as  against  public  policy  end  in  wiolntioa 
of  the  statute  for  the     retootion  of  depositors,   ia  that  such  igree- 
&eat  any  Jeopardise  or  iorpnir    >e->oeits  or  trust  funds  of  the  bank, 
resulting  in  injury  to  depositor*,  *.ad  thnt  euoh  a  contract  oaanot 
be  enforced,     fhe  oourt  °lso  passed  upon  the  question  of  laches  by 
a  bank,  which  is  one  of  the  Questions  raised  here  on  appeal,   *nd 
held  th*t  the  b»ak  is  not  estopped  to  set  up  the  invalidity  of  ite 
agreement  to  repurchase  bonds,     fhe  opinion  of  the  oourt  ia  ooaolueiwe 
upon  the  question  s  afore  this  court*  and  the  Chancellor  did  aot  err 
la  refusing  to  grant  the  relief  prayed  for  by  t:ie  petitioner  sad 
properly  dissdsaed  the  petition  for  want  of  equity,     the  decree  is 
*ocerdlngly  affirmed. 

3S0KZS  kiflfm&Q, 

HAUL,   **4.    &MQ  *JLSOS,   J.    0t§f|     . 


:  -  x  .-. 

Ml    JT'Jvv    **»ir«jftf£    ft'fi    x<*  '*•    »-*«*'  ■>'> 

•       .....       . 

!«••    B&t   bMB 

I  lav  «i  *«*»»•*&«  s<*  rfoua 

. 


NMI 

XM  tut  «ATT**t  Of  MB  JCSTm 

smtmm,  seoeaaed,  jghj  o 


.  •£)  -nt, 


OF  OttXO&OG.  Administrator  of  the  2st%te 


men 


•■-■■y. 


^7  5  I.A.  629^ 


of  fhoaea  Gruteher,   aeee*eed, 
Appellee, 

Opinion  filed  May  2,   1934 
OU   JU3ttC«  HIBSX,  fflKUYKBSO  TUl  OttOM  Of  THS  OQlTRf, 
John     rutchar,  an  heir  at  lav  of  f  boats*  S,   "rutchar,  deceased, 
Appeals  frost  a   Judgment  order  entered  or  the  oourt  without  a  Jury, 
on  April  4,  1933,  in  the  circuit  ImM  of  Oeok  Ctounty,   Illinois* 
denying  the  objection*  filed  by  aruteher  and  other  of  the  heirs  at 
law  to  the  approval  of  the  final  israount  of  the  administrator  and  the 
table  of  heirship  entered  in  the  s rebate  Jourt  of  Cook  County. 

The  nuestlon  is  fron  wh*.t  final  order  entered  in  the  Probate 
Oourt  did  the  petitioner  perfect  sia  appeal.     On  jeoeaber  4,  1331, 
an  order  w  a  entered  in  tae  rrobate  Jourt  overruling  the  objections 
to  the   final  recount  of  the  sdainietri&tor,   from  which  an  appeal  wae 
allowed  upon  the  filing  of  a  bond  of  BJBJB  within  m  d*.ya,  to  be 
approved  by  the  court.     On  the  34th  day  ©f  Jeoeaber,  1931,  an  appeal 
bond  wie  filed  and  approved,   and  fro*  the  condition  of  trie  bond  it 
appeare  that  Joan  Orutohar  appeals  froa  an  order  overruling  the 
objections  of  the  heirs  of  law  to  the  approval  of  the  aiailniatr*tor*e 
final  account  in  the  Satat*  of  Thoaaa  I*    Orutohar,   deceased.     There- 
after a  euppleuent*!  transcript  MM  filed  in  the   Circuit  Jourt,   froa 
which  it  appa^za  th*t  on  Seeeaber  34,  1331,   ?n  order  MM  entered 
MBS.  iia  rWM»  *■  of  Deeaaber  4,  1931,  wfaieh  resitea  the  vacation  of 
the  orler  of  December  4,  1931,  and  on  said  Oeoeaber     4,  1931,  an  ord«?r 
wae  entered  in  the  urobate  Oourt,  which  stood  in  lieu  of   the  order 
of  Jeeeaber  4;   that  the  objections  of  John   ?rutoher,   and  others,  to 
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ths  proof  and  table  of  heirship  be  Mi  the  saae  is  overruled* 

It  appears  that  the  filing  of  the  supplemental  transcript 
of  the  ^reibats  Court  w»*  aoaewhat  irregular  in  thst  no  order  w*s 
entered  granting  le*ve  to  file,  still  the  trial  court  considered  the 
evidence  offered  by  the  respective  parties  upon  the  questions  in- 
volved, and  entered  the  judpaent  order  now  he fore  this  court  on 

apoeal* 

The  question  considered  by  the  court  was  one  largely  of 

f*et,  *nd  the  couTt  Jetorained  froa  UM  evidence  that  Louise  Grutoher 

wis  the  widow  of  Taoaas  K.  Jrutoner,  deceased.  It  appears  froa  the 

evidence  that  the  widow,  Louise  aruteher,  was  formerly  the  *ife  of 

one  illlie  S*  Iryerson;  that  Millie  t»  fryerson  lived  in  San  Frsneieco, 

xifornia,  and  shortly  prior  to  the  earthquake  of  1308,  wrote  to 

his  wife  Louise  ;ruteher,  hut  froa  the  date  of  the  earthquake  he  was 

not  Mattel  froa,  although  search  was  aade  for  hia  through  the   iolice 

Department  in  Ssn   rranoisoo,   and  in  other  ways*     After  ten  years 

froa  the    Mhf  of  the  s  rthoui»ke,  on  July  19,  1916,  Louise  Jrutoher 

aarried  Thomas  &•   Orutoher  and  lived  with  hia  as  his  wife  until  he 

died  in  1913.      i'here  is  eoiae  evidence  that  Millie  £•   fryerson  was 

seen  on  two  occasions,   «nd  that  Mrs*   Orutoher  w«*s  seen  speaking  to  hia* 

The  court  Mel  evidently  impressed  by  the  fact  that   froa 

the  lapee  of  tiae  sines  fryerson  was  l*et  eeen  sllve,   the  evidence 

of  Fryerson*  a  existence  wae  not  fairly  established,  and  of  course 

the  trial  court  took  into  consideration  the  credibility  of  the 

witnessee  r»nd  the  weight  of  the  evidence.     As  the  conclusion  of  the 

court  does  not  MfMMJ  to  be  against  the  manifest  weight  of  the 

evidence  this  court  is  not  disposed  to  disturb  the  order  overruling 

the  objections  filed  to  the  t»ble  of  heirship,   m  entered,  »nd  the 

approval  of  the   final  acoount  of  the  administrator  of  the  Sstate  of 

Thomas  Crutcher,  deceased*     The  iJupreae   ,5©urt  in  the  case  of 


v*  Johnjfla,  114   ill.  611,   in  -uoting  froa  the  cnse  ©f  Kelly  v.    Jreyf 
t>   Allen,  10?  upon  a  soaewhat  analogous  esse,   pertinently  stated. 
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"•Under  the  circumstances  the  presumption  of  the     ife't 
innocence  in  ay  trying  again  Might  well  overcome  eny  pre- 
sumption thst  *  man,  not  hetrd  from  for  four  yeirs  before 
the  ^rri'^e,   or  for  sixteen  ye»*rs  "ftem-trd,  w?s  alive* 
■at  her  lawful  husb?snd*  when  she  Married  the  second  time.* 
At  the  trl*l  of  this  cause  ever  sixteen  year*  had  elapsed 
since  the  last     nosledgs  of  the  former  husband*   and  we  see 
no  re  son  «hy  these  principle*  do  not  Kpnly.      ,?e  thinfc  the 
complainant  might  safely  rely  upon  the  presumption  of  the 
validity  of  her  Marriage,      the  l«,w  did  not  ianose  on  her* 
undptr  the  circumstances  of  this  case*   the  duty  of  i  reserving 
the  eridenee  of  the  dissolution  of  her  former  marriage* 
and  producing  it  on  the  tri  >1*   hut  the  burden  ws  on  the 
defendant  to  prove  suoa  f^ots  and  circumstances  *s  would 
establish  the   invalidity  of  his  a^ri  tth  oom^lninant,* 

The  objections  of  the  petitioner  to  the  t^ble  of  heirship 
entered  in  the  Frobate  Court  of  Qoofc  Sounty  ver*  not  sustained  by 
the  eridenee  offered  by  him*   and  therefore  the  tri«l  court  properly 
overruled  the  objections,  leaving  the  order  of  heirship  am  estab- 
lished in  the  Frobate  Court  in  full  force  sad  effect.     This  also 
iiee  to  the  approval  of  the  final  account,     ihe  court  properly 
entered  an  order  ta^t  the  objections  were  not  sustained  by  the  evi- 
dence, p.a&  the  court  la  not  required*  nor  *ould  it  be  proper,  to 
enter  I  judgment  uj on  the  record  fs  it  appenre  before  this  court. 
IWMlls1  t»  The  r tools.  85  in.  338.     This  proceeding  vat  for  the  pur- 
pose of  settling  the  question  of  heirship  and  the  statement  of  final 
account.     If  the  faots  did  not  arrant,   all  thnt  the  trial  court 
could  do  VMI  to  deny  the  objections  filed  in  these  matters.     CN.jmev. 
t*  flA.  JMfc  v.   O'Brien,   et  nl.  B?   111.   73. 

Objection  to  the  admissibility  of  evidence,   mf  well  as  to 
the  offering  of  proper  evidence,  h«s  he*?n  called  to  our  attention.  *• 
have  examined  the    Questions  before  this  eourt  in  this  connection,   ;*nl 
»re  *t  is  fled  th  t  there  is  no  error  sueh  as  would  justify  a  reversal 
upon  those  grounds.     The  judgment  order  is  *ffir*edf 
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Opinion  filed  May  2 ,   1934 

nt.  |  H  mw&h  on  i  rw  ofxiio*  or  t. 

This  is  Ml  appeal  by  the  oomplninant   fro*  HI  order  entered  in 
the  Superior  Jourt  of  Sock  bounty  on  June  e§  MM*   in  a  foreclosure 
proeeedin;;;  modifying  ths  deficiency  decree  by  recusing;  ths  amount   found 
to  bs  dus  fro*    2,933.3i  to  t»00.     On  Fsbruary  17,  193?,  ■  leerse  of 
forselosure  Mtf  entered  by  the  oourt  sft<*r  or*rruiing  ths  exceptions  of 
ths  defendants  to  ths  »>  starts  report,   and  fro»  ths  decree  it  tppsiwi 
thst  *esd  r.    *usssll  ->«d  nsj  $.  M,    Nuassll  executed  their  promissory 
notss  aggregating  ths  sun  of     ■  ,"  "    ,   Searing  interest  «t  the  rate  of 
%%  per  ennua  and  payable  to  bearer;   that  to  seoure  the  payment  of 
ths  indebtedness  ths  defendants  eonveysd  the  rer»l  estate  described 
in  the  trust  dsed;    MM  ths  payment  of  the   principal,   interest  *nd  taxes 
was  in  default,  and  thwt  there  was  due  to  the  complainant  under  ths 
tense  of  ths  trust  dood  the  aum  of     10,066.3   ;  thereafter  ths 

preaisss  were  sold  to  ^liwsr  «,  ftestsl  for  IfMtj  ?diioh  sale  was 
reported  by  ths  master;  that  the  proceeds  were  not  sufficient  to 
satisfy  ths  dser*e  of  indsbtednsss  in  full;  and  that  there  ess  a 
dsfioisnoy  of   ?3,9*S,2S-   etlli   due  *nd  owing  to  the  noaplainent. 

On  April  4,  183",  no  objections  h^win     been  filed  to  ths 
rsport  of  snls  and  distribution,  tin-  abater's  report  «M  apprewed   and 
ths  oourt  sntered  a  dsfioisnoy  deeree  for      !,;'5"- '•■*••     On  *ay  Ml,    i       f 
ths  defendant,   Meed  f.   Russell,   fiie<i  \\\M  raying  tfettt  ths 
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amount  of  the  deficiency  be  reduced  to  I  ressonKble  aum,  and  as  a 
ground  for  such  relief  the  petitioner  stated  In  substance  that  usoa 
a  hearing  the  amount  of  the  deficiency  w>e  suggested  by  the  oompl^in- 
aatj  that  the  court  objected  to  the  amount  of  the  deficiency  decree, 
due  to  the  fact  that  the  property  was  a  small  residence  *nd  the 
amount  involved  did  not  Justify  the  amount  of  the  deficiency,  sad 
that  the  petitioner  understood  upon  that  hearing  th*>t  the  deficiency 
had  bee*  reduced,  and  he  MM  not  advised  to  the  contrary  until 
May  13,  1937,  when  he  wee  notified  to  Mpptrnf  in  ©curt  on  the 
petition  of  4>*et  a.  K«ine,  the  receiver,  relative  to  the  payment  of 
rent,  and  because  of  such  misunderstanding  the  petitioner  had  failed 
to  present  his  petition  at  en  earlier  date. 

On  May  89,  1933,  complainant  filed  his  general  Nst  ffUlSil 
demurrer  to  the  petition  of  the  defendant,  and  on  June  3,  1933,  the 
eourt  overruled  the  demurrer  of  the  e©mpl«in*at,  *nd  the  complainant 
having  elected  to  stand  by  his  dmsurrer,  the  court  entered  the 
order  here  on  appeal  by  the  complainant. 

the  defendant.  Mead  F.  usseli,  on  this  appeal  failed  to 
file  an  appearance  and  we  are  not  advised  as  to  his  theory  in 

ort  of  the  order  entered  by  %n«   eourt.   From  the  facts  set  forth 
in  the  petition  filed  by  the  defendant,  it  does  not  appear  that 
the  defendant  charged  fraudulent  conduct  in  the  s-*le  of  the  property, 
nor  that  the  amount  of  the  sale  ws  so  inadequate  as  to  amount  to 
am  evidence  of  fraud.  Hs|  deficiency  decree  signed  by  the  chancellor 
Is  for  the  amount  reported  by  the  master  in  chancery,  to  whom  the 
cause  vsi  referred,  *t  is  not  even  charged  thw-t  the  property  erne 
sold  for  en  inadeouete  price,  except  the  at'tesent  in  the  petition 
th*t  the  court  objected  to  the  amount  of  the  deficiency.   The  fnet 
ie,  however,  that  the  court  did  sipm  the  decree  for  the  amount  of 


t 

«*-  1*00  Mt   te&t    ; 

•M*  Jt   iXiwt   *   •**  rff  #j4t    1ft -'r    *4*   »#   •** 

noo>-  J>—.f<ilffwwr  %*Jt«l«i#*q  »rfi   #i»d* 
row  t*«v  "V**"  *"  "  *«*  hat   %***a***  ***<*  tmd 

tm  **m  <ut  **«*     i  *«« 

!•  ^Attrt*-  ft*  mi 3 it** 

■::■•;     |*I»4      |      -•:;-•    .-.■■■      ,  -■     "'  ?  U  -.  -      v;      -        --         1    M.M*.''-        fit     ' 

■ 

•  #  ■".iy©*-i  I 

fu  J|  twin  tt*>  v   MUBNt 

»    i  mi  «*  - 

WKBftb    vrfi    ntte  */. 


-3- 

the  defioie  cy  and  approved  the  report  of  ^le  and  distribution 

filed  by  the  master  la  ehrmc  ry  la  the  prooe  ding. 

In  the  ecfte  0f  Rondure nt  v.  frondurr.nt.  £51  111.  324,  the 
court  in  passing  upon  a  .-uestiori  similar  in  nature  to  the  one 
before  us,  saldt 

•The  oolicy  of  the  law,  founded  on  tae  interest  of  owners 
and  pureh  sere  slike,  is  taai  there  should  be  stability 
in  fudiei*l  s^lea,  in  order  that  property  »sy  bring  Its 
full  vslue.  Mere  lnadequ  cy  of  r>rlce  sill  not  justify  a 
e  urt  in  refusing  to  approve  a  s^le  and  depriving  the 
purchaser  of  the  benefit  of  his  purchase  unless  the  in- 
adequacy is  so  great  as  to  amount  to  evidence  of  f  mud. 
(Klebel  v.  Ulok.  213  111.  474;   far  1  in.,  v.  Peters.  134  id. 
606.)   If  the  ob j   ttit*  to  a  sale  is  th»t  the  property  acid 
for  lee?  th?m  it  was  earth  and  a  re-e^le  is  sekad  for  to 
secure  score  toney,   at  rvrties  objecting  to  the  confirmation 
should  bring  the  eocey  Into  oourt  or  Mkt  a  bidding  adv  nee 
bid  or  guaranty  against  lo»«  ob  the  re-«Mle.  (  ulgley  v. 
Breckenrld/.e.  180  111.  6*7).   If  there  i«  illegality  or 
irregularity  auff lelent  to  avoid  ■•*  sale  the  co;rt  will 
refuse  a  roval,  snd  if  the'-"  are  irregularities,  although 
elight,  coupled  with  an  insufficient  prioe,  the  Bile  will 
be  set  ?<slde.*  Citing  eases. 

We  ar:  of  the  o  in ion  th  t  the  facts  stated  in  the  petition 
of  the  defendant  are  not  sufficient  to  justify  the  order  of  MM 
oourt  modifying  the  decree  by  reducing  the  HMNHi  oi  the  deficiency 

The  ?>oint  is  raised  th  t  the  deficiency  decree  **s  entered 
at  •  former  tera  and  the  court  MM  without  jurisdiction  in  eaterlag 
the  aodifylag  order  at  e  subsequent  term.   However,  having  psseed 
upon  the  merits  of  the  controversy  and  reached  the  conclusion  that 
t  e  oourt  err   d  in  entering  the  or  er,  we  do  not  deem  it  neces  •  ry 
to  oonsid?r  this  question.  The  order  is  reversed  sad  the  c  use 
re«&ad*.d  *ith  directions  to  the  court  to  ester  such  other  and  fur- 
ther orders  eonslsteat  with  the  views  expressed  in  this  opinion. 

RETMRSKD  AMD  HKHAMDIS,  WITa   i 
HALL,  P.   J.  AMD  WILSOM,  J.  CONCUR. 
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intiff  ia  Srrer.      )  2  7  5   I. A.  629' 

0  pinion  filed  May  2,  1934 

MS.  JU3TICI  8*8*1.  8El 

Thia  c-\use  v«a  before  the  Supreao  Court  of  Illinois  upon  | 
writ  of  error,  ehioii  oourt  traaaferred  the  e<?uae  to  thia  court  for 
the  re  soa  tint  in  order  to  warrant  *  direct  ftagMttl  to  the  Supreme 
Oourt  the  validity,   sad  not  merely  the  construction,  of  ■  statute 
met  be  involved,     frilaon  v.    :  roohnoy.  354  111.  98. 

The  defendant    toyaoad  X.   Proohno*  was  oomaltted  to  the  County 

J" 11  of  Cook  County  by  virtue  of  certain  orders  entered  fey  the  Olreuit 

Oourt  of  Cook  County  in  I   proceeding  there  tried  upon  appeal  from  Ml 

H'tf  entered  in  the  iTofeste  Oourt  of  Jook  County,  which  proceeding 

*ae  originally  Instituted  und<*r  sees.  81  sad  82  of  Chap*   3  of  aa  sot 

entitled,  "Administration  of  tat*  tea*.   (CsMll*a  111*  8jf«  Stnte. 

1823}*  See.  81  ie  in  —  rt  M  follows: 

"If  *ny  exeoutor  or  administrator,  or  otkei  person 
interested  in  any  est  te,  ehsll  state  •  *  •  that  he  boUewea 
that  any  person  has  in  his  possession,  or  control,  or  has 
oenesaled,  converted,  or  eafeee*led  »ny  goods,  chattels,  soneye 
or  effeots,  books  of  ?*-ooounts,  nepers  or  any  evi  lenees  of 
debt  whatever,  or  titles  to  l*nds  belonging  to  any  deceased 
person  or  the  exeoutor  or  administrator,  or  the  eststs  of  ny 
doce&aed  person  •  •  •  the  court  shall  require  such  person  to 
appear  before  it  by  citation  and  aay  examine  hiai  on  o*th  *  •  • 
and  make  auoh  order  in  the  remises  as  the  ease  may  require. ••  • 

Sao*  83  provides  for  the  commitment  of  ■  peraon  sad  the  saforeeaent 

of  Judgment  recovered  against  ■  | erson  under  the  >et  for  failure  to 

y,  and  ia  subatrntially  as  follows* 

"If  auoh  peraon  •  •  •  re fusee  to  deliver  up  auoh  property 
or  fffeota,  or  in  suae  the  tea*  has  feata  oonverted,  the 
oroceeda  or  ▼       roof*  u  on  a  reouieition  being  asde 
for  ■«  by  ea.  order  of  the  »*id  oourt,  suck  court 

aay  commit  suoh  r eraoa  to  lull  until  he  shall  comply  *ith 
the  order  of  the  eourt  therein.  *  *  *  " 

The  executrix  of  the  Eaftata  of  mil M  ;  rnett,  leoeased,  filed  a 
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etatement  under  oath,  as  provided  by  see.   81*  and  thereupon  ft 

citation  gag  issued,  and  the  defendant    'synond  I,   Proline*  responded 

•ad  gag  examined  la  the  Probata  Oourt,   and  again  in  the    :.trr  it   Court 

of  Cook  County,     Certain  findings  of  faot  appear  in  the  order  entered 

by  the  oourt  in  the  cauae. 

On  ifcaroh  ~   ,   i       ,    rroohnow,  ape*  action,   obtained  leare 

to  fila  hie  verified  'petition  in  the  nature  of  a  writ  of  error 

2StlZ&  BSfell*  setting  up  the  oondition  of  tae  reoord  in  tat  i  stank 

ease,   and  requesting  that  the  ©oHBaitment  order  entered  without  juria- 

diotion  confining  the  defendant  in  the  County  Jaal  &e  v%onted#   and 

that  the  prayer  of  the  petition  be  granted.     To  this  petition  the 

attorney  for  the  aetata  presented  to  the  court  hie  counter  «jffid«rit, 

aad  upon  the   f*oe  of  the  pie  ding*  tha  notion  of  the  defendant  waa 

denied. 

**©•  tha  petition  it  appears  that  tha  petitioner  had  been 

oonfinad  in  the   County  Jill   for  mora  than  six  montha,    ;rersuant  to  the 

order  of  the  Cireuit  Court  entered  in  a  supplemental  daoree.     It  alao 

appeare  froa  the   petition  that   ftaynoad  t,   froehnow  ".panted  in  no  rt, 

aad  as  a  witness  gag  questioned  re  r  rding  eertain  exhibits;   that  tha 

petitioner  gag  not  praaent  when  tha  deeree  waa  entered  by  tha  oourt 

on  any  3*»  1332,  and  had  no  knowledge  that  tha  deoree  had  been  entered 

until  iftcr  the  tine  and  expired  in  whieh  to  file  a  certificate  of 

eridenoe;   that  his  attoaney  endeavored  to  obtain  a  transcript  of  the 

evidence,   but  waa  refused  tha  8***ae  by  the  oourt  reporter  who  appeared' 

in  court  find  reported  the  prooeedin&a  by  her  shorthand  notes;   that  he 

waa  alao  refused  I  traneoript  by  the  attorney  of  the  estate,  who 

informed  petitionees  attorney  that  the  shorthand  notes  were  destroyed 

by  his  order,  and  that  the     ttorney  for  the  eat-te  did  not  have  a 

copy  thereof  in  his  possession. 

It  ia  alao  stated  ia  the  petition  that     ayaond  fcj   *roohnow 

waa  in  the  County  Jail  aad  reeeiwed  no  notioa  of  the  move  to  obtain  a 
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supplemental  decree;  th«t  If  given  an  opportunity  to  bo  he%rd,  he 
would  h»ve  ^reseated  a.  meritorious  defense.  It  1*  alto  stated  la 
the  ?>etitien  th*t  »t  the  time  of  the  filing  of  said  petition  and  at 
the  time  of  the  riroeeedings,  and  M  all  times  since,  he  had  no 
nroporty  or  inoos*,  and  *  »  the  owner  aerely  of  the  clothes  upon  hie 
©so*  ?md  I  few  personal  belonging!  not  exceeding  .^S.GO  in  value, 
and  th*t  his  wife  and  children  were  dependent  upon  relative*  Mtf 
charity  for  support. 

It  also  affrttttt  fro*  the  petition  that  there  were  several 
accounts  appearing  in  the  decree  entered  in  this  cause,  which  for 
convenience  are  designated  by  the  attorney  for  the  petitioner  ss, 
"Trading  AGoount,*  "Kolaes  Seel,"  end  *Qallateral  Account.1' 

It  ">.ppo*re  from  the  petition  th*t  the  finding  of  the  3©urt  as 
to  whet  ie  designated  "Trading  Account",  is  in  pert  »e  follows:  that 
in  the  ye  r  1918  said  layaoad  K.  i'roohaow,  the  petitioner,  was  a 
salesman  for  the  investment  fira  of  E.  Stumberg  *  Company;  that  in 
August*  1936,  taymond  t,   i*roohnew  acquired  the  interest  of  &nud  3. 
aorregaerd,  and  la  October,  1935,  he  -couired  the  interest  of  Louis 
£.  Borregaard;  that  oa  January  1,  1933,  he  changed  the  nana  to  R.  E. 
I roohnow  *  3©mpaay,  Ins.,  that  ^roohnow  owned  all  of  the  common 
steak,  except  a  few  qualifying  shares  held  by  his  brother;  that  he 
also  owned  all  the  preferred  stock,  except  57  shares  which  he  sold  to 
filllaa  0-»rnett;  th't  «  &•  : roohnow  *■  Company,  Inc.,  is  and  always 
has  been  the  personal  corporation  of  a*  id  wymond  1«  I  roohnow,  aad 
except  for  eaid  57  shares  of  preferred  stock  sold  to  llliaa  Osrnett, 
is  str.otly  a  "family  affair}*  th«,t  all  of  KM  transactions  were  con- 
ducted by  a* id  petitioner  in  bis  own  behalf  end  ware  in  fact  his 
personal  transactions;  that  said  -iaymond  l|  J'roohnow  was  a  dealer  in 
bonds  and,  as  suoh,  transacted  business  with  andfor  the  daaadent, 
siliiaa  os^rnett,  eontinoueiy  from  the  year  1931  to  the  date  ©f  his 
death  oa  July  13,  1930,  as  the  age  of  74  years;  >*ad 
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That  ^yaond  E*    itctott  r- ported  by  letter  to  the  decedent, 

in 
*Hli*«   ;*rnett,   in  his  lifetime,   th  t  they  bald  for  bin/ safekeeping 

I  aiiington  Oe*st  Utilities  Soar**  ay  8  P**  oent   MM|    M| 

Yadkin  Hiver  Power  ^oapaaf  $  per  sent  bonds,   Nat     3,000  fcarket  Street 

tailway  Company  7  per  cent  bonds;  th«t  on  April    ■%  1924,  e  so-»e«lied 

•trading  aeeewat  *  w-a  established,  by  agreement,  whereby  the  *bevc 

5,  "■-"">'<  of  oonds    ml      i>,-'    of  other   bonds    waff    ttiijftMNMl   to   |    i  | 
petitioner  by  tell  decedent  to  b«  placed  in  ■     L9»80fi  "trading  account* 
for  said  KMXtM  o*rnett;   tbat  the  bonda  in  said  so-called  "trading 
account"   totaled    the  sum  of     9,767.20}   th^t  the  terms  ©f  this  agree- 
ment were  that  the  above  110,000  of  bonda  would  be  placed  by  petitioner 
in  a  •trading  neeount"   for  the  decedent,   Ullleia  aarnett;    that  these 
or  ecu ir  lent  bonds  would  be  returned  to  nim  snd  th?».t,   in  the  meantime, 
said  Garnett  would  receive  from  the  petitioner  *  check  for  '60  caoh 
month  on  the  23d  day  of  the  month,  commencing  on  Hay  33,  1334,  until 
December     3,  1934,     nd  that  it  was  agreed  by  Raymond  B.     roohnow  th^t 
•the  *bove  bonds,  or  any  others  traded  therefor  are  held  in  a  separate 
package  marked  with  wjLUlaa  aaamttVi  name";   Hki  thereafter  s»id 
"trading  aooeuat*   w*s  extended  six  months  and  the  petitioner  wrote  to 

illi^m   I   rnett   thst  - 

*in  accordance  with  our  conversation,   the  plan  is  hereby 
extended  for  six  months,  until  June  33,   ISBS.  and  will  be 
in  full  force  tuitii  thai  date,  when  we  will   turn  ewer  to 
yovi     1    ,  r  v^lue  of  bonds;   in  the  meantime,    /ou  will 

reeeire  on  tue  834  day  of  e«o»  month,   a  check  for  income 
in  the  amount  of  #60,   *a  heretofore." 

That  instead  of  holding  sr<ii  bonds  in  a.  separate  package  marked  -tit h 

willisa  >rnett»s  name,   petitioner  teetified  that  immediately  after 

*»ae«  ,         oeada  were  received  they  were  mixed  with  their  own 

inventory  of  bonda  en  hand,  although  aceeunt «nta  eaployed  by  claimant 

could  find  no  record  whatever  of  thee  "trading  aceeunt-  on  the  books 

•f  petitionees  ooapany* 


- 
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It  also  appears  f re*  the  decree,  referred  to  in  the  petition 
of    ?ayaoad  £»  i^roohnow  tint    myaond  *.   rreehnow  testified  that 
Silliaa   •  rnett  gave  hia  a  note  fa*  (ttSOO,  dated  tf^reh  8,  1334, 
which  pm  offered  in  evidence  in  the   .Circuit   -'ourt,  and  th  t   on  June 

,   1930,   Allliaa  uarnett  wrote  petitioner  ■  letter  that  - 

•We  *grae  between  us  that  the  so-called  'Trading  account* 
which     ays  #60  per  month  shall  oe*.se  today  -  this  also 
cancels  ay  note  for    -8500  hell  by  you." 

the  court  in  said  decree  further  found  tb>t  the  alleged 
letter  ws  a  false,   fraudulent  and   forced  document,  and  that  the 
signature  r?urparsiag  to  he  the  handwriting  sad  signature  of  Alllisa 
garnet t  wrs  not  his  signature,  and  that   the  document  eve  I   fraudulent 
r»ad  for=  ed  instrument.     It  alaa  appears  froa  the  finding  that  Frochaow 
testified  th>t  on     <  ril    H,  1934,  the  day  after  he  receired  the  ilO.OOO 
of  bonds  to  place  In  said  "trading  recount, "  he  sold  them  on  the  open 
aarket,  and  obtained  therefor  J9,5I6£.00,  and  thU  rrochnow  converted 
the  proceeds  to    .is  own  use. 

With  reference  to  wast  htse  been  designated,  the  »Rola#s  Oeal* 
i  rs  from  the  decree  that  the  petitioner     ayaoad  K,   iToohnow, 

proposed  to  Willian  Uarastt,   that  naoh  of  then  should  furnish   ?8,000 
par  T-iue  of  bonds  on  I  so-called  *speoi«l  del"}    th-t  irocbnow  would 
then  borrow  $10,000  to  give  to  an  unn»aed  Sew  fork  stock  a»rket  operator, 
whose  muss  v  a  not  «ade  known  to  Gnrnett,   to  be  u»«d  by  the  petitioner 
for  *orgnni*ni;ion  purposes*,   to  buy  31  *h*rea  of  stock   fro*  *<  i 
Hew  Tork  stock  operator,   Proohnow  to  have  one-half  and  <Mraett  to 
hare  one~h>;lf,   ^nd  th«t  * rochnow  sad  On  met  t  were  to  receive  out  of 
this  Mew  York  stock  aarket  operator's  earnings,   a  sua  ecual  to  the 
aaount  they  had  *dv»need,  and,  in     litia>n,   as  a  bonus  an  interest  in 
this  coapany  for  five  ye  rs,   this  bonus  to  be  roughly   in  the  nature 
of  1,0X>  shrr^a  of  stock  la  this  Sew  York  operator**  ocapaay,   vhea  he 
foraed  it. 

It  also  appears  froa  the  finding  of  the  court  la  the  decree 
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&     iUl»a       raett*s  fasti  of  t  *  transaction,  he  should  end, 
on  September  3,   1333,  did   furnish  to    ^jraon.i     .         jOhnow  certain 
bonds,  of  the  par  value  of    '8,0OQ#   specially  selected  Of  ^teyaioad  S. 
rroehno*,  becs^se  there  wae  "the  MMft  likelihood  of  ?«ay  of  these 
bonds  being  caned,   hiring  8  very  alga  esll  price  or  in  soae  oases 
being  ono  11 able.* 

It  als*  aafagg  t vst  not  until  *fter  u^raett's  desth  did 
iroehno*  allege  that  this  stock  atnrket  operator's  wisae  was  riolaee, 
either  J.   1*  or  J.   I«  he  did  not  know  which;  that  irroehaow  did  not 
ia  f  ct   furnish  say  bonds  or  e&ah  »f  his  own  in  this  >ic*l}  that  oa 
3epteaber  3,  1939,   the  day  irochnow  obtained  rteiivery  of  s^id  bonds 
froa  Girnett,   2  roehno*  borrowed  the  met  aum  of     4,839.86  froa  the 
Continent!  Illinois  'Mvk  sad  trust  3o*r«ay,  of  Chicago,  on  his 
personal  collateral  note  for  90    iays,  and  deposited  s*id   "6,00  •  par 
value  of  *liliaa  0  -■rnett,s  bonds  M  collateral  security  therefor* 

It  cilso  appeayg  that   sayaond  *.   vroehaow  caused  said  bonds 
to  be  soli    nl  the  proceeds  converted  to  bis  own  person"!  use,   aad 
aa  accounting  hm  ev*r  been  sv<dc  It   StXMtt  or.aia  estate}  th*t  said 
bond*  l   proceeds  thereof  refined  the  rro  *erty  of  Girnett     nd 

*re  aow  the  property  of  his  estate. 

It  appears  froa  the   finding  in  #h»t  is  designated  aa 
"Collateral  ».oeountM  that  » rochnow  converted  bonds  of  the  value  of 
Jl#887.93,  *nd  thst  the  total  conversion  value  eg  ggi  interest 

sonants  to  22,083.11. 

*he  nsae  of  the  bonds  Ml  the  dstes  of  a-turity  are 
specific  Uy  described  in  the   finding  of  the  court.     It   further 
appears  froa  the  decree  and  is  a? lied  to  the  attention  of  the  court 
by  the  petition  of  I  rochnow,   tht  he  obtained  irossesnion,  but  not 
title  or  ownership,  froa  s.?i  1   .-.iiii-.*       rnett  of     ie,       ,     tX  vtlue, 
of  alsoellaaeoue  other  bonds  which  he  previously  sold  to  tail 
;-rnett,  <?nd  which  have  never  been  r  turned  or  88*8)888841  for  to 
s*id    J*mett  or  his  est-te,  and  th^t  the  total  price  of  the  bonds 
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enumerated  ta  Hal  decree  Is  £11,803.0©,  mad  froa  the  avtdenee  it 

appears  that  ?r©ehaow  sold  the  bond*  and  the  sroeeeds  were  used  for 

hie  personal  advnnt?ge,  and  th«t  h*  did  not  recount  to  as  mot  t  for 

the  heads  or  the  money  received  therefor* 

It  further  appear*  fro*  the  door©*  referred  to  by  the 

petitioner  that  the  Judgment  order  of  the  court  upon  which  the  decree 

le  based,  ie  in  words  and  figures  as  follow*: 

"It  i*  further  ordered,  adjudged  and  doereed,  that  ««ld 
petitioner,  d -  rion  B«  ilson,  do  hare  and  reoorer  from  said 
respondent,  Rsminfl  *••  *  roehnow,  the  sua  of  thirty  thousand 
two  hundred  sad  eij&ty-two  do  II  a  re  end  sixty-one  cent* 
($30,383.61),  hereinabove  found  to  be  due  and  ming  froa  said 
respondent  to  s«ld  petitioner  '-ad  a*?  id  est  tej  also  that 
said  petitioner  do  h*ve  ?md  reoorer  froa  s*>id  respondent  said 
two  thousand  dollars  (  ,    ),  par  vnlue,  of  eneral  fending 
Corporation  10  yr.  See.  Sinking  f\md      I  ie  due  August  18, 
1957,  *ith  August  15,  1930,  and  all  subsequent  Interest  coupons 
stt-'cmed  thereto,  or  iu  lieu  thereof,  the  "Useeipte  of  Voting 
Trust  Certificates  issusd  therefore,  if  »ny  there  *re,  duly 
"•signed  to  said  p<  titionerj  also  said  three  thousand  dollars 
(  ,  ■'■;,   I  value,  of  National  rnostre*  Corporation  First 
and  Refunding  Mortgage  *h*   6^  bonds,  comprising  bonds  See* 
1S76,  1579  sad  1580,  with  June  1,  1930,  and  all  subsequent 
interest  coupon*  strobed  thereto,  or  in  lieu  thereof,  the 
0* petitory  ;ertifle*te  issued  therefor,  if  say  there  is,  duly 
assigned  to  petitioner;  said  sum  and  a-  id  seouritiee  being 
the  aggregate  of  property  or  the  proceeds  or  value  of 
property  belonging  to  said  decedent,  eilli^a  a*?rnett,  and 
to  the  estate  of  srvid  decedent,  which  eiid  respondent  has 
in  his  possession,  or  control,  or  ahieh  he  has  concealed, 
converted,  or  eabez?led,  end  *lso  the  oosts  of  this  suit  or 
proceeding,  and  th*t  *fid  oetitionpr,  »  rion  9.   ilson, 
Executrix  of  the  Sstate  of  *llliaa  "araett,  deeessod,  have 
execution  for  s^id  money  3udtjment  as  upon  n   judgment  at 
eommoa  law  against  the  real  and  personal  property  of  said 
respondeat  ^ayaond  B,  ^roohnow,  as  by  statute  in  such  ease 
sad*  sad  provided." 

thereafter,  on  June  18,  1932,  ■  su?pl***ntal  decree  was  entered,  froa 

rhfcefc  dearetal  order  it  appear*  that  iiarlen  S.  Wilson,  Executrix  of 

the  Estate  of  wllliaa  Ssraett,  \*o*aeed  was  to  reoorer  froa  RsJRNMl  l« 
Proehnow  the  aaount  converted  and  due  and  owing  froa  I rochnow  to  the 
aald  estate. 

There  alee  appear*  as  part  of  1*4  deeret?!  order  the  following; 

•It  is  Further  Ordered,  -Muked  and  :>eer«?ed,  th*t  said 
respondent,  -veymond  *.  fToehnow,  be  aad  he  hereby  la  ordered 
aad  re  mired  to  psy  over  aad  deliver  unto  said  -aetitioner, 

rion  a.  sileon,  Executrix  of  the  Est at s  of  tilllsa  Gfarnett, 
dooeased,  or  to  Thomas  0*  Veat,  E»?j,,  her  counsel,  said  sua 
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of  thirty  thousand  two  hundred  *.nd  sighty-tw©  dollars  and 
«ixty-one  eenta   (-"30,282.61)$   said  two  thousand  dollars 
,        .  o)t   par  valus  si      ?npral  Vending  0©rv?or-: Hon  IS 
Tr.        %      inking  fuad  8£  bond*  due   August  IS,  1337,  with 
August  i  ,    l-     ,     '        11   aubaejueot  interest  coupons  *tt*eaad 
thereto,  or  in  lieu  th*reof,   tn«    -eoeipts  or  ¥  'ting  Trust 
Jert if testes  iaaued  therefor,  if  *ny  there  are,  duly 
assigned  to  os.id  petitioner;    md  nwl  three  thousand  dollars 
(?3, 000.00),   :  e,  of  national  fhe»tres  Serporatle* 

:  irat  and  .'^funding  Wmtmm  "A"  6jri  bonis,  coaprlalng 
bonds  ftoe.   1576,   1579  nnd  1580,   rlth  June  1,  1330,   *»d  all 
subsequent  interest  ©oupona  *ttaehed  thereto,  or   tn  lieu 
thereof,   the  Depositary  certificate  issued  therefor,  if  *ny 
there  is,  duly  assigned  to  petitioner,   fell     ithin  twenty 
(30)  6.zy*  from  and  after  the  day  and  date  hereof,  or  that, 
in  default  thereof,  said  respondent,     «y»ond  &'•   iroehno*, 
be  ooaaitted  to  the  w'ounty  J*il  in  and  for  a*id  bounty  of 
Soofc  sad  State  of  Illinois,  until  he  shall  coaply  with  e  \ld 
order  end  deoree  of  this  court;   ssjrfl  jurisdiction  of  tola 
eauae  sad  proceeding  hereby  ewpree-ily  reserved  so  that  this 
order  «md  deoree  smy  be  aade  effective. 

Fro*  the  entry  of  this  &«9Tt!t4  said  respondent  hereby 
preys  aa  appeal  to  the   iupreae  Court  of  the  State  of  Illinois, 
which  appeal  is  hereby  allowed,  wpea  an  appeal  bond  with 
good  and  sufficient  surety  in  the  penal  «ua  of  forty-five 
thousand  doilsre  ,        .      ),   baing  aopravad  by  this  court 

end  filed  herein  within  twenty   (30)  days  freat  and  after 
the  dite    hereof,  end  a  certificate  of  evidence  to  be  al-.med  sad 
seeled  by  the  court  and  filed  herein  within  sixty   (60)  days 
frosi  and  after  the  date  hereof. 

*ad  the  court  having  re*d  e-.id  petition  *nd  being  fuily 
advised  in  the  prestlees  doth  find  that,  although  more  th-n 
twenty   (20)   aafrt  have  elapsed  since  the  entry  of  mid  final 
deox*«,  »«ld  respondent,   ttoyaond  *|   Irochnow,  tea   filled  to  a-Jce 
the  ..••■syaeata  snd  to  deliver  the  securities  required  of  hia  la 
said  decree,   and  has  failed  to  ooaply  with  the  »beve  sad  fore- 
going provisions  of  eeH  desre?,  either  in  whole  or  in  part; 
that  ha  has  not  presented  or  filed  an  appeal  'bond  for  the 
approval  ©f  this  court  therewith  to  perfect  ea  appaal  froa 
•eld  final  decree  to  the  3up*eat  Ctourt  of  the  State  of  Illinois, 
aa  provided  for  in  said  deoree;   *n<X  taai  s*id  decree,  order 
sad  judgment  h*<a,  therefore*  beooae  flaal  saal  absolute  as 
against  said  respondent «* 

Aad  finally  it  sjsjg  ordered  by  the  court  tint  *  body  attaoh* 
sent  or  o?  las  be   forthwith  issued  to  attaoh  the  body  of    ^ayaaad  X. 
freehnowj   th- 1  a  mittimus  issue,  and  that  he  be  ee&altted  to  and 
confined  in  the  County  Jail  until  he  shall  ooaply  with  the  order 
of  the  court, 

The  petitioner  contend*  th-t  froa  the  deoree  it  is  ftyfayasjt 
that  the  relationship  which  existed  between  Froehnow,  or  Me  Ooap'*ny, 
•sji  ttfMtt  Msf  th*»t  of  •  ore  litor  -.nd.  debtor,   *ti&  therefore  the 
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not 
court  a  aTwithln  its  jurisdiction  to  enter  the  desree  and  in  support 

111. 
of  this  contention  cites  the  •*.»•  of  ifthmaoa  v.  flaleon,  241^/119, 

whers-fcn  the  court  In  its  opinion  asidt 

"fh«  power  to  determine  questions  of  title  <*ad  rights 
of  property  audi  to  enforce  by  execution  orders  ":d;}udic»tlag 
title*  or  requiring  t-;-e  delivery  of  M*3**trvi  added  to 
sections  §1  and  83  by  the  amen&'itory  *,et,  doe*  not  include 
Jurisdiction  of  the  ordinary  motion  for  the  raoevery  of 
money  th*  title  to  which  is  in  th»  debtor,  there  the 
relation  of  debtor  aad  creditor  arises  for  money  lent,  the 
debtor  owns  the  raoney  and  ia  indebted  to  the  creditor  for 
it,  *iad  consequently  the  debtor  mm  no  !ao«ey  belonging  to 
the  creditor,  or  to  the  latter1*  estate,  in  his  possession. 
To  snforoe  collection  of  the  indebtedness  in  suoh  e^se,  by 
the  rendition  of  a  personal  jud^fsant  against  the  debtor,  was 
not  witaln  the  aeope  of  sections  81  um  9M   >.rior  to  July  1, 
193b,  and  mo  such  power  w«.s  conferred  by  the  amendatory 
aet,  tMtMl  expressly  or  by  implication." 

However,  it  is  important  to  consider  further  what  was  said 

by  the  stuprewe  MJMFl  in  it*  ©pinion  »  to  the  recovery  by  the 

executor  or  administrator  of  suoh  estate  of  specific  property  of  a 

deceased  arson,  its  preeseds  or  velum,  that  has  been  converted.  The 

court  said! 

14 The  M.aisndaente  to  section  81  enlarged  its  provieions 
to  include  property  belonging  to  'the  executor  »r  admlnistre- 
tor  or  Dm  estate  of  ^ny  dece.aed  person'  »nd  conferred  upon 
the  court  the  power  t&  detersilne,  upon,  a  trial  by  ;jiiry  if 
demanded  by  either  party,  ouestions  of  title  Nba  rights  of 

erty.  &etwithst*r;diag  theae  additions*  the  purpose 
of  the  ^cation  as  amended,  apart  frost  the  recovery  of  books 
of  smemmnt,  .;apers  or  instruments  of  title,  and  the  obtain- 
ing of  information,  is  tc*  recover  possession  of  aueclflo 
prorerty,  or  if  converted  -.its  proceeds  or  v-«lue.   Semtisa  81, 
M  now  in  effect,  contemplates  that  tne  testate  or  intestate, 
at  the  time  of  his  death,  held  or  at  least  wiatiHha.  taJ  that 
the  exeeutmr  of  his  will  or  Um  administrator  of  bis  estate, 
sines  his  death,  either  in  succession  or  initially,  holds  or 
claims,  th*  title  to  the  property  of  which  possession  is  sought.* 

The  findings  of  fact  complained  of  by  the  petitioner  come 

eieirly  slthlm  the  statute  in  question,  throughout  the  final  decree 

entered  in  the  proceeding  by  the  Circuit  Oourt  of  Cook  Oounty, 

the  petitioner  was  charged  with  do* session  of  the  atoeks  and  bonds 

emumerated  in  MM  findings  of  fact  M  being  the  property  of  William 

;  rnett,  deceased,  and  *h»t   without  the  consent  ef  u*!.raett  in  his 

lifetime  I -romaaom  converted  the  stocks  MH  bonds  by  tresis  far  or 
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sale,  *»nd  UM   funds  so   derived,   to  bis  own  use,  Ml  the     etion 
in  tnc  *  robots  oourt,     3  s*U   M  in  the-    Hreuit  >^ourt,  is  well  within 
the     ot  to  reMvs*  personal  property  owned  by  &sz&«tt,   M  It®  converted 
MM*  by  the  MtitiMM  in  this  forts  of  sofcion. 

This  oourt  Ma  examined  the  onset ions  Mtltl  to  the  attention 
of  the  oourt,  and  are  of  the  opinion  Vv  t   ths   .■roeaeding  before  us 
is  hot  Ml  effort  hy  iroohnow  to  h*we  reviewed  the  findings  of  feet  of 
the  tri*l  eotirt.      if  ■  review  w»*  desired  it  should  b.-.we  be?n  l--ken 
by  appeal*  or  upon  1  vr.it  of  error  to  the  oourt  bnwing  jurisdiction 
of  the  sens*.     CShspjWfftt  v.  |Mjfc  A^yjm  S,ftffl>   ^  3«»  Hi*  173.     The 
nueation  involved  in  tM  petition  of  rroehnow  is  solely  upon  the 
ground  set  forts  in  the  petition,  Ml  HM  f*-ota  eontM.n«&  in  th« 
petition  KM  Mt   *'«lat«i  to  I    f*«t  *bies  was  unknown  to  the  tri.l 
oourt,    md  sfcuoij,   if  known,  would  h&ve  precluded  of  judgment. 

JttftSX  v.  JMflBttH  —U  uss'n.  3*0  III.  0I6.  it  therefore  aust 
appear  that  the  error  of  faet  within  the  meaning  of  :eo.  83  of  the 
Praetloe  act,  which  ia  substituted  for  the  «rit  of  error  00 r*a|  nobis 

.^il1  <  111.    .,*v.   tMMw)   Mt  not    I  I    rt  *f  fche  issue  tried, 
thnt  the  f  ot  jsuet  he  of  euoh  1  nature  as  would  ooneiuaively  »ravent 
t.e  entry  of  I   JolptfMt.     ^tate  of  John  0.  »ould  v.      -to-  u.  BO  111. 
App.  PAZ.     ihsr«  is  no  atatoacmt  of  MM  MMM4MJ  in  the  petition 
that  would  meet  this  rule,  nor  is  there  an  error  ia  f*ot  which  would 
entitle  the  petitioner  to  h^ve  the  alleged  error  considered  by  the 
oourt   for  the  purpose  of  setting  -si  do  the  order  oonpltlnod  of.     The 
petitioner  oonpUins  t'nt  his  petition  filed  for  relief  ma  denied 
solely  MM  the  petition  itaelf  ml  eountor-^f fid-  vita  offered  by  the 
attorney  for  the  estate,   Mi  Mfl  oourt,  not  hnving  Met I  «vid«n*e9 
errsd  in  levying  the  motion.     It  is  tao  uniform  rule  that  oourts  may 
doteniine  a   stitl MM**  notion  IjMMt  upon  ■  verified  petition  and 
oounter«a.ffi'i  vits  in  opposition  thereto  without   further  he  ring  of 
evidence  by  §M  oourt  snd  a  jury.     The  oourt,  therefore,  did  not  err 
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In  to  dispeetag  of  the  Motion.      Dotal  tsU   v.    A«-->Tlesn  U.«»s* A  @o.. 
321  IU.   161;    3oa»olld*tad  Qoe.1    ?o.   7.   fWjya,   189  111.   «5. 

There  is  a  further  contention  to  be  eoasid ■■■-      ,      -1  that 
la  the  contention  ©f  the  petitioner  that  ■  supplements!  deeree  w«?» 
entered  without  jurisdiction  sad  is  ▼old  because  an  appeal  **■» 
petfeoted  froai  the  decree  by  ^--rion  0.     11  son,    sixeeutrix  of  the 
£st*te  of  Willi**  u  raett,  deceased,  *>nd  that  such  sppeal  w«s 
perfected  before  the  entry  of  the  suppleaeatal  deer-?*  in  this  ©*uae. 

It  appears  froa\  the  condition  of  the  appeal  bond  that  the 
appeal  is  froai  the  decree  entered  by  the  ©curt,    tenying  certain  Items 
*»d  certain  portions  and  Amounts  of  the  olaiai  of  Karl  on  CI*    *Hson# 
Executrix,   fPf-Hrt     ? y«ond  3.,   ^ roehnow.     the  condition  of  the  bond 

deni«l  of  allowance  ©f  eerfc.-.ir   it*««  **  >» 

303  IU.   434,   sad   the  am**,:.    *..  *"^         ■^tftUBL 

*«*!*  he-   .m«UW  relief,   the  .*„..  of  th,  «..„,  u 

»**ffeet.d  ft*  *   fttli    fdW  ^  #ff#^ 

«*".   for  the  rc.ons  it^  ln  tfe.  0pial6ft#   „ 

r  t :  rr  ?  j^  ^t  —  -  *•  — — 

t       T     "%Ure  °<  '  **  *<  «~  ^a  «*  ^eedln,.     rr,|<u 
the  order  is  affirmed.  ' 
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Opinion  filed  May  3B,   1934 

an.  jsstxqs  fiLsoi  aauYxait  m  o/tsics  or  the  oo>     . 

The  florsheim  g hoe  Soapeay,  a  corporation,  b  uit 

sgaiaat  Seajaala  0.   Hithola,   the  defendant  herein,  on  a  written 
gu*r*.nty  securing  the  plaintiff  a^.inst  loss  by  reason  of  merchandise 
•old  to  h»  S.  A  0*   Berg.     The  consider* tion  *M  fox  the  sua  of 

,    ■>  nnd  other  good  and  valuable  consideration  and  guaranteed  the 
Florida  She*  Seaway  full  *nd  prompt  pay neat  at  maturity  for  *ny 
sales  made  to  L#  a.  «  0.  aerg,  whether  e*id  goods  had  been  delivered 
or  aay   thereafter  oe  tfeiiwered  and  whether  aaid  sales  were  for  Bagfe 
or  credit  or  otherwise,    provided  that  the  liability  of  the     u^r^ntor 
ftltbols  should  not  exceed  the   turn  of  |  1,000.     The  jruaraaty  *M  in 
writing  and  waived  any  and  all  notices  of  any  kind  snd  oh  raster 
by  the  guarantor,  and  aatgcji  release  by  the  guarantor  bacRUsa  of 
any  renewal  of  any  indebtedness  or  the  acceptance  of  any  composition 
or  otherwise.     ?be  guaranty  also  yroviied  that  it  should  be  a  contin- 
uing one  and  should  remain  in  full  foree     n:l  effect  until  revoked 
la  writing  by  the  guarantor,     the  instrument  *aa  signed,  "Benjamin 
.      ithols   (s»l)    .itaessed;   u  ft*  Berg,*   aad  nj  dated  August  33,1330. 
STpoa  the  trial  the  dsfenv  nt  sought  to  show  «sn  arrangement 
under  which  this  instrument  wis  d«iivered  by  hia  to  one  ^senblcoa 
with  directions  to    <os«nbloca  to  hold  the   iuatru  out  until  he  received 
further  inatructions  from  the  defent&nt.     The  prof  farad  testimony 
of  the  conversation  betaesa  $lthol?  *nd    tosenbleoa  v*s  ruled  out, 
aad  properly  so,  is  this  conversation  w*s  act  aada  in  the  presence 
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of  the  plaintiff,   nor  w-:s  there  any  offer  of  proof  to  show  ta->t 
the  plaintiff  knew  of  mf  such  saeret  arrangeatnt.     It  is  ele  r, 
however,  that  the   instrument  eaao  into  the  hands  of  L.    §*   Berg,  the 
debtor,  one  of  the  partners  of  l.  s.  *  9.   Berg,  and  by  hloj  delivered 
to  the  plaintiff. 

©n  January     ,   ISUf   the  aaouat  d»e  the  ^plaintiff  froa  Berg 
for  goods  sold  amounted  to  over  110,800 •     This  me  recused  by  pay- 
*snts  eo  th-it  by  the  end  of  April,  1331,  there  was  *  ba-'jaoe  of 
approximately  §9,000  and  at  tfcl  «md  of  May,  193],,  the  account 
was  further  reduoed  to  approximately  "5,c>0$.     fbis  later  was 
reduecd  by  the  taking  of  an  inventory  by  the  plaintiff  and  the  debtor 
of  t  e  stock  on  hand  in  the     l*ee  of  business  of  the  debtor  <m&  the 
value  of  t./e  £God»  I  vtn     MNM  autu^lly  agreed  upon*   the  *took  was 
ta-;en  over  by  the  plaintiff  and  the  -account  of  the  debtor  oredited 
with  the  v*iue  of  the  goods  le  ving  something  over     3,000. due.     The 
goods  were  subsequently  oensigMd  to  the  debtor,  but  nothing  sftftf 
this  date  w*s  charged  to  the  debtor  and  consequently  the  guarantor 
incurred  no  further  liability  by  fWMMwl  of  his  guaranty  after  that 
d*ts.     At  the  tiae  of  thi«  consignment   tne  goods  were  ap?r*laed 
sad,  so  f>r  as  the  evidence  discloses,  the  appraisal  was  based  upon 
the       It,  tattH  aarket  v^iue  of  t as  goods  at  the  tiae.     Bo  fraud 
Is  shown  in  the  transact!  on  nor  in  the  reaching  of  the  saount  agreed 
upon  between  the  debtor  ?nd  the  creditor. 

It  is  insisted  that  the  defendant  being  1  guarantor,   the 
instrument  should  be  construed  strictly  and  In  his  f*vor.     This 
is  not   I  correct   st^te^asnt  of  the  Isw.     the  contract  of  guaranty, 
although  that  of  surety,   is  to  be  iafs.it  mil  liberally  a«d  in 
furtherance  of  its  spirit  to  proaote  the  use  and  convenience  of 
•sswerci  1  intercourse.      |  rig  v.      ells.   104  V,    a.    1&9;    T^usalg.et^l 

•       id,  et  a^.  146  til.   488.     the  instrument  shows  th^t  it  w*e 
given  for  I       lusbie  oonsldwr ration.     Under  such  circumstances  it  is 
not  neoessary  for  tin  party  guaranteed  to  notify  the  guarantor  of  his 
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seoept*nee.     It  is  only  *here  the  Instrument  is  in  the  nature  of  (fl| 
off^r  that  aoowptsnee  Is  r^puired*     Q^.yla  t.    isXia.   supra* 

It  is  insisted  th-t  failure  of  |BM     loraheisi  Shoe  0©«r?ny# 
plaintiff  herein,  to  uutify  the  defendant  of  Atftoslt  in  sayasnt  until 
several  months  aftff  t:>e  debt  mtured,  deprived  the  defen  -Ant  of 
His  riijbt  of  sutoro?  •  tioia.      *>y  the  instrument  Itself  th*  to? 

expressly  wived  s  rviee  of  *>ny  notice  of  default.     Moreover,  the 
guaranty  by  its  express  term  was  a  continuing  absolute  pu^r^nty  *nd 
the  fWi-ntor  MM  not  entitled  to  notion.      His  liability  became  fixed 
upon  awturity  of  the  indebtedness.      ::.eu»oitt.  et  *1  t.    ^eid.  et  si. 
145  111,  488, 

fhe  indebtedness  if  u    If  d  3.  a«rg  to  the  flrtaTifff  far 
exceeded  the  «s«ou&t  of  the  ol;*ia  of  t.  , --tiff  Mi  fcl    <c-*.vmUng 

and  receiving  a  consignment  of  the  goods  fro*  the  debtor,  the  plain- 
tiff was  exercising  ita  beat  efforts  to  reduoe  the  indebtedness  for 
the  benefit  ©f  its  &utr:<ntor,     there  ws  nothing  in  this  pr?^  vtioa 
which  »n©  detriment!  to  the  iefenhnt. 

*•  ss*  no  foree  in  the  MgMMl  th«t  the  instrument  **s 
prepared  by  the  pXslftUff.      fher*  w*«  no  fraud  or  durtit  in  obtaining 
the  signature  of  the  defendant  nor  in  procuring  tfte  execution  of  the 
instrument*     Its  terms  were  plain  tend  un**bi(,$ous  Ml  Net  liability 
of  the  guarantor  therein  v«a  Halted. 

fas  Ifftiul  court  heard  the  witnesses  ?u>d  the  evidence  and 
we  se*  no  reason  for  disturbing  the  Judjpsent.     *or  the  reasons  stated 
in  this  •  inion.  the  judgment  of  the  ftmiolnai  Jourt  i*  -fflraed. 

tun,  r.j.  aib  kkmel,  r- 
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Appellants. 

Opinion  filed  May  2,   1934 


•     $   ipai#  m? 


m,  •jUHsie:^-,      .   0.        )  .30. 

27  5  I.A.  63(f 


■U  JB8TICS  niaoa  miVB  Stf. 

h^rie*  a.    ~olf  obtained  %  judgment  in  the  Munieis-l  Oourt 
of  whioago  against  M&rrin  F.    ieokett  *nd  gsrnisheed  certain  funds  in 
the  h«.nds  of  CTharlee  ANN  *e  garnishee,     during  the  course  of  the 
proceeding  Ullll     .        :uett  obtained  le-re  to  file  his  intervening 
petition,     Un  the  tri*l  of  the  ^raiahaent  proceeding,  without  s 
Jury,   the  issues  were  found  in  f*v©r  of  intiff   (the  judgment 

creditor)     nl  froa  tht  judgaent  tMHt|  the  p  rnishee,  *snd  fUJUfcsji 
0,  fsekett,   intervening  r'*titioner,  hare  nnoe^led  to  this  court 
to  re vie*  the  judgment. 

Harvin  F.   T««kett,   the  defendant,   and   :  illi«isi  0.  fsckett, 
the  intervening  petitioner,   *re  brothers  *nd  are  jointly  liable  on 
tare*?  notes.     M  rvin  F.  T?okett  wna  liable   M   r-rineipel  obligor, 
*nd  itlMi  It    ieokett  *&«  sn  no©o»aaod?tion  endorser.     One  of  the 
notes  via  held  by   !:e*eka*n,   reeeirer  of  the  L*ke  Vi#w  state  »nk  >md 
the  other  t*o  notes  were  held  by  ??idge*«y,  the  reoeiver  of  the 
3heri  i^n  i  rust  Ms!    savings  a*nk.     Cress  hnd  no  interest  in  the  trnns- 
motion  but  wns  holding  oert  -in  checks  executed  by  fcsrvin  F.   flirt §11 
which  were  deposited  with  hi»  for  the  pmtftm  of  effecting  I  settle- 
•ent  of  the  indebtedness  occasioned  by  the  execution  of  the  three 
not«8.     Cress  v>s    -otlng  gratuitously     ni,   oonaesuently,  imd  no  iien 
upon  the  cheeks  or  the  stone?   represented  1  hereby.      The  defendant 
il*rvin  T?-Okett,  Ores?  *nd  HUtf   ;.    i*e*ett  *et  on  ©r  %bout  ttoresiber 
6,  IflHit  *t  the  of  fine  of     ilii«.m    \        -kett,  the  intervening 
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petitioner,  Ml  '^ioh  tisse  tti're  *"*s  a  discussion  M  #•  the  obtaining 
of  |  compromise  tiHOKiWWH  of  the  debts  due  the  bank.     There  »«•  e 
tentative  agreement  to  the  effeet  tfe;t  the  judgaeat  debtor  *©uld 
deposit  MM  sua  of  &*JMl  *ith  Ores*  which  MM  to  be  used  in  the 
event  %  ^©apreaise  MM  stu©ee*«fuily  negotiated.     k%  this  time  there 
*ee  no  definite  uaderetnnding  M)  to  wh«t  the  waount  of  the  eet tie- 
meat  world  be.      Aeoerdiat:  to  HM  t^rsishee  nothing  MM  asid  hb  to 
whet  w*e  to  be  done  with  the  money  in  the  efis&e  of  ■   failure  to  eoa- 
promise  the  indebtedness  but,   on  the  other  head,  the  judgment  debtor 
eleiat  MMt  the  aio»ey  MM  to  be  re- turned  to  hi«.     Ho  MJMMMMNA 
wae  «»d«  ee  to  who  MM  to  receive  the  notes  unon  their  enneeilatioa. 
It  MM  the  understanding  that  the  garnishee  Cress  ws*  not  to  receive 
any  ©Oiepeneatlen  for  eating  es  depositary  sad  3ress  testified  the.t 
he  undertook  to  act  sorely  in  oraer  to  e^rry  out  i  friendly  arrange- 
ment.    Ca  the  seae  d-y  mtrin  >'.  MMfeMft  deposited  MM  cashier1 • 
eheoka  for  the  sua  of  ^500  eaoh  with  the  garnishee,     these  cheeks 
were  payable  to  th©  order  of  the  defendant  Marvin  f.   T-?ekett,  but  were 
not  endorsed,     a©  further  aua  MM   deposited  in  order  to  MAM  up  the 
sua  of  <-l,2SG  originally  *&•*&  upon.      >ithin  B  <'■- -y  or  two  -nfter 
this,  the  defendant  and  the  garnishee  called  upon  the  receivers,   or 
their  representatives,  and  MM  requested  to  put  their  offer  ia 
writing,     &©v>aber  16,  1933,  Cress  wrote       letter  to  the  receiver  of 
the  aheridsn  i-u^t  and  jr- rings  MMfe*   proposing  MMt  the  receiver 
aooept  the  sua  ©f     5       cash  and  the  release  of  an  IttM  deposit 
claim,    in  full  satisfaction  of  the  obligation,  of  MfffSJI  F.   Tfcokett 
to  the  3herid*n  Trust  and     -.viags  Mak.     Crea*  never  received  ,»>n 
answer  to  this  ©oaaau  nidation* 

SSoveaaber  ';'!,  |£ttt  Cxaas  wrote  •  letter  to  MMMMM*   receiver 
of  the  MMt  View  tMMl  A  Savings  £enk,   proposing  that  the  receiver 
seeept  the  sua  of  MJM  ia  settlement  of  the  usnria     .    fsakett  note 
*ad  »ls©  th  t  the  receiver  release  the  MM&MMMM  of  •  beneficial 
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interest  in  sestohester  Ha0t     eilty  Trust  held  M  collateral  to  the 
note*     So  answer  in  sytttag  ■»■  received  to  this  oosafflunlaation  -sad 
no  direct  --'newer  received  prior  to  the   judgment  entered  in  this  cause 
in  the  suit  of     olf  v.   a-rvin  T.   r-okstt.     irlor  to  iiovOMber  39,   the 
date  upon  which  the  £?>rHi  absent  *rit  was  served  upon  <3re*a,  he,   3ress, 
was  notified  by  the  defendant,  the  judgment  debtor  taokett,  thst  he, 
Tsekett,  « sated  his  cheeks  b-aek,  kut   Malt  Ureas  replied  thst  he  ooulri 
not   return  the*  as  he  MM  noting  as  an  escrow,     Xt  also  appear*  th  t 
the  judgment  debtor  threatened  the  garnishee  with  suit  unless  the 
cheeks  were  returned.     On  the  morning  of  iioveaber  :;9,   133?.,  about 
11  o* clock  the       rnishment  ^rit  in  this  pro HNMJMJ  was  served  upon 
the  sE^miahes  and  st  this  time  tbe  two  checks  in  ouestlon  *ere  still 
in  the    ^rnisbee's  possession.     On  the  sa«e  ±*y  shout   9il5  o'clock 
in  the  corning,  *ooording  to  the  testimony  of  one  Hough,   .attorney  for 
the  intervening  petitioner,  he  oslied  upon  certain  persons  connected 
-ith  the  auditor  of  public  recounts  for  the   purpose  of  dlsoussing 
.8?  oeaproaiss  of  the  f*okett  debts  and  according  to  the  testimony  of 
this  witness  a  proposition  w?»o  accented  by   ^idgeway,  as  receiver,    *;hiea 
wee  to  accept  the  suet  of  :-750  in  cash  and  |  release  of  the  claim 
against  the  bank,  and  that  bookman,     |  r: eeiver,  was  also  to  accept 
iftiO  in  compromise  of       nihility  on  the  Judgment  note  of  Uarvla  r, 
Taokett,  guaranteed  by  the  intervening  petitioner.     Thia  compromise 
agreement  of  settlement,  however,   had  to  be  first    •. sptfWNal  by  the 
courts  in  which  the  dissolution  proceedings  of  the  two  banks  were  pend- 
ing*    The  order  *.p  proving  the  compromise  in  the  WMltiwl  KMi  e«.ee 
wae  entered  on  HMriMi  2,  1333  and  tbe  Lake  View  Mat*  Sank  settleaent 
wee  approved  December  7,1,  1333,     3©  far  as  the  r  cord  shew*  the 
approval  of  the  defendant  or  judgment  debtor  herein  tf»s  never  obtained 
and  he  denies  that  he  Mai  ever  notified   that  a  settlement  had  ever 
ber-n  reached, 

rroa  the   facta  it  is  apparent  (tost  no  comprint  is  aade  to 
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the  judgment  of  the  jaleiatiff  waif  against  the  defea&aat  fcarvia  t, 
rsokett.     neither  sloes  it  a>poa»  tb^t  tu*   receivers  of  the  basks 
la  question  Mfef  any  claim  to  the  MdMMKVN  checks,  nor  does  it 
appcr  thnt  MM!  ^.raisnoo  SMMM  had  any  el&H  to  of  Iwttt— I  in  the 
cheeks  either  directly  or  oy  smy  ef  a  lien.     «.   |«   T--ek«tt,   the 
intervening  petition©*,  bad  no   -ireot  right,  title  or  interest  in 
or  to  the  cheeks,      :J©  f?*r     a   Nm   record  discloses  3reao  was  holding 
these  checks  as  e.  stake  holder  or  l  gratuitous  bailee  and  had  ao 
interest  ia  the*  Mi  no  rights  that  were  to  he  protected.     The 
Judgment  debtor  who  deposited  t^e  checks  with,  hia  is  asking  no  el«ia 
ia  this   proceeding  Mi  oonsecaeatly  the  (position  of  Jress  is  thst 
of  ■  taird  psrty  with  a©  interest  in  the  fund  in  hit  possession  or 
in  its  disposition  by  the  court.     So  f«r  M  we  nfe*f  froa  Mat  reeord 
it  •jMMM  to  he  the  olnim  of  the  intervening  oetiticner  (bat   the 
checks  were  tfe^osited  *ith    sresa  for  his,     iliis,®  0.   T^ekett's 
benefit  sad  therefore  <*e  has  an  eouit&ble  interest  in  the  fund.     There 
sppo&ra  to  be  no  %utuallty  la  the  agreenseat  surrounding  the  deposit 
of  the  checks  by  the  Judgmeat  debtor  *ith  :?re»®  as  William     • 
Taokctt  **s  not  c-liod   .  act  tribute  mythinje:  M  the  fund  aad 

no  consideration  passed  froat  hia  by  reason  of  the  transection,      ihere 
wa«  ao  err^a^eaent  between  the  parties  «o  to  how  long  the  checks 
/ere  to  re&ajfl  in  the  h*ods  of  lim  and  the  tri*l  court  evidently 
took  the     osition  MM  the  decl  not  h*ving  been  closed,  the  |tb%aient 
debtorhsd  the  rif  bt  to  MMtiJMtt     fter  ■  fiiiMiHalt  length  of  time, 
which  ne  did  by  •  demand  for  repossession  of  his  checks. 

Xt  is   further  iaaistad  oa  behalf  of  the     laintiff  in  the 
original  garnishment  wooitiiag  th-  t  tbi  ohecke  not  bctwiag  been 
endorsed,   it    -*   ^pearoot  there  *r>s  not   *   complete  sad  unconditional 
delivery,  Mi  Mora  is  consider  hie  force  ia  this  srguaeat. 
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a  intervening  petition  he?<?ln  MM  not  filed  until  1-ste 
in  the  •  rooeeiing.     Ho  eettleiaent  could  have  bee*  «sde  in    -ny  event  n» 
tbc  eheefcs  vere  not  sufficient  in  »»ount  to  cover  the  eoatfiamlsted 
settlement  *ad  there  appear*  to  beve  been  no  infinite  il  ent 

to  the  effect  that  X'>«  intervening-  petitioner  MM  to  sake  good,  the 
balance,     neither  w»e  the  tot*l  amount  of  B*#Sfl  devoeited  with 
Ores -s,      s  agreed  upon.     The  entire  trsaesction  MM  eablgooae  and 
the  checks   deposited  could  not  h?>-ve  been  of  say  value  until  endorsed 
by  the  Judgment  debtor.     The  tri-*~l  court  he*.r4  trie  evidence  »ad  saw 
the  «itnee*es  «nd  e*«e  to  the  conclusion  th  t  the  judgseent  debtor 
h*4   ;  it  within  a  resson'.bis  ti^e  to  demand  the  return  of  his 

securities  and  we  ae*  no  r*r~»on  for  holding  otherwise  under  the 
fmet*  presented. 

For   ■  *cne  stated  in  this  oninicm  the  MpMMl  of  the 

Municipal  Jourt  ie     ffirraed. 

jvmmm  a  »  i  i 

«A11,   ;.J.    MM  H&isii.,  J.    MM    . 
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HAT?  IK   H.    lOFTQ*.  )  Of  fitflvHOO. 

Appellant.  )        27  5  I. A.  630 

Opinion  filed  May  3,  1934 
as.  JtisfffS  siiftOK  WUWW  the  o.n  *t. 

MlMtlff  brought  hie  motion  in  forcible  entry  aftH  detainer 
to  reeover  jos session  of  certain  px*sdses  loon  ted  in  ^hiea-go.     The 
tri*l  was  had  by  the  court  without  *  Jury  sad  a  judgaent  wrss  entered 
in  f^Tor  of  the    :l*vintiff,  finding  thnt  the  defendant,  H-ttie  H, 
Lofton,  was  unlawfully  withholding  possession  of  the  oreaises 
described  in  the  complaint  and  agM.net  the   tl^M  to     ©eaession  by 
the  plaintiff.     The  defendant  filed  her  petition  making  to  h»ve  the 
action  diaaissed  for  w?snt  of  notice  in  ooanli^nee  with  the  statute. 
The  motion  w*.a  reserved  for  the  hearing  nnd  the  e?use  coating  on  to 
be  he»rd  the  nottcee  #are  submitted  to  the  court,     the  notice  of 
intention  to  1'orfeit  bttUM    !*%•  of  «sy  3t  1933.     The  suit  »»a  started 
June  11,  1933, 

The  defendant  Msl  in     os session  of  the  property  under  I 
contract  to  purchase  and  the  action  cones  within  sub-section  5  of 
par.   9,  of  the  yoroible  mtry  *nd  Jetliner    'ot,   (Mklll't  Illinois 
devised  BsmfH—g  1"   .     ,  tftgMftl  3  of  the  M*  provides  th*t  in 
en  action  U  forcible  entry  to  obtain  possession  under  suefc  1  con- 
trast, a  dcaastd  for  possession  ehsll  be  made  at  le^at  30  ten  prior 
to  the  institution  of  such  proceeding.     The  instrument  served  in  this 
ease  is  not  I  d«*und,  but  ■  notice  st.  ting  th*t  the  defendant  is  in 
default,  describing  the  premises  *nd  notifying  the  defendant  th*t 
unless  the    .^-y^nta  '.re  », tig  within  30  day*  the  contract  will  be  for- 
feited and  steps  t  ;ken  to  recover  oos^esaloa  of  the   oroeerty. 

June  6,  lHZit  *,  second  notice  of  lefault  MM  served  in 
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shieh  the  plaintiff  elected  to  t«r*inete  the  am  a)  *i  tsd 

th  t  the  r>*ya«nts  Mil  MM  bad  been  forfeited  ?*.nd  MM  th.« 

Tight  to  t>W«  possession  mmH  be  iMflilsMly  exercised,     ifcis 
notion,   howevsr.  Mi  filed  &*M  th«m  before  the  institution 

of  the  suit* 

Heiutiff  insists  th~t  She  first  notice  Ma  sufficient  in 
that  the  statute  does  not  rwfslH  B    i«*suftd  Ml  simply  I  notice  %ad 
th  t  the  instrument  of  My  3.  193?,  satisfies  th«  statute.     Toi 
'Ctisn  of  forcible  entry  MM  detainer  is  m  strict  statutory  remedy 
and  aust  M  strictly  foilOTred.     The  statute  itself  doss  not  stmts 
th*t  i%  notice  is  sufficient  tout  th*t  |  MMttl  N  **de  slid 

sets  up  i  fora  efciori  answers  UM  MMs^RMMts     ^he  notice  in  this 
MM  »»e  not  an  unequivocal e  demand  for  *  osmose  ion  Ml  I   DlrolUl 
notifia  tion  th*t   steps  would  he  tnken  H   MMM9  possession  if  the 
aaounts  due  sere  not  paid.  .  ieve  it  MMMSi  the  require- 

ments of  ths  statute.     The  service  of  the  seoonc  indicates  th-t 

a  not  satisfied  in  Uis  asm  aind  MM  his  ori«?in«l  notifi- 

option. 

It  is  unfortunate  th  t  plaintiff  sh©  Id  be  MlqpM'  in  recover 

lug  oeesession  of  th*  property.  39  there  isfMM  to  be  no  iefen.se 

other  than  the  technical  objection  st- tr*d.     In  order  to  comply  with 

the  statute  the  demand  should  be  unerui  vocable.      Shvre  is  nothing 

to  prevent    -^ir.tiff  froa  i  instituting  I  new  proceeding  provided  the 

proper  steps  MM&Mi  by  ths  st  tute  ^re  follor     . 

for  the  reasons  stated  in  this  opinion  the  judgoent  of  the 

MMMMl    iourt  is  reversed, 

HAU*,    P.  J. ■    L,       . 
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In  the  Matter  of  the  application  of 

Sllsabet*  ft.   iohter  to  Agister  fit/e 
1.  R.  So.  3593.  /  * 


Pet  i  tier 

Olara  ■ .  aios,  Auamf 


0.   l     .....   formerly  artbellc  L.  aios, 
SLMHOWT  ST.-  £,   ib  Ii.Unois  Corpora- 

tion*  ss  trustee, 
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tee  of  Sardine*  Jlos  sad  orbin  Bio** 
ainore, 
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Appellants, 
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Appellee. 

Opinion  filed  May  3,  1934 
aft*  1U3TI0S  WIL80S  9*. 

On  June  13,  1308,  ;aissbeth  a.  ftlonter  made  application  to 
register  8  waeaat  lots  situated  in  Cook  County.  Among  ether  interests 
rsoited  in  the  petition  as  being  affected  by  the  registration  were  5 
tax  deeds  lesuod  to  one  a.  Arnold,  one  of  the  petitioners  in  the 
proceeding  now  here. 

On  January  16,  1907,  Arnold  executed  I  trust  ^»m<L  en  said 
lots  to  Jacob  Jlos,  trustee,  for  I  stated  sum. 

October  SO,  1J08,  the  examiner*  s  report  was  filed  showing  s 
hearing,  attended  by  J  cob  ilos  in  person  and  a.  Arnold,  by  his  attorney, 

soreaber  35,  1908,  a  decree  w-s  entered  in  conformity  with  the 
report  declaring  the  tar  deeds  r©id  snd  setting  then  aside  ©n  condition 
that  Elisabeth  tiohter  ejf  to  »,  Arnold,  or  the  clerk  of  the  court  for 
his  use,  and  to  J? cob  01  oe,  or  to  the  cierk  of  tiie  eourt  for  hie  uss, 
I  certain  sum  of  money  amounting  to  4701.80,  which  was  to  eerer  the 
amount  expended  by  these  t*o,  Arnold  Mi  ^los,  in  and  "bout  see** ring 
their  tarn  deeds,   this  money  pi  to  be  paid  immediately  or  within 
three  days  after  the  entry  of  the  -leeree  and  this  deposit  van  made 
with  the  clerk  of  the  court  Soreaber  28,  1908,  in  accordance  with  the 
order. 
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January  12,  1911,  an  order  appears  of  record  in  the  proceed- 
ing tblQh  *ppe-:rs  to  h  -we  been  brsed  upon  the  Motion  of  the  complain- 
ant, *li*.abeth  G.  ^iehter,  <U  reefing  tttt  clerk  ©f  the  court  to  p--y 
said  ima  so  deposited  with  him  to  Elisabeth  a.  iehter  or  to  her 
solicitor,  -ienry  M.  ftiMLpMhi  Jt&rsuant  to  this  order  this  sua  ww.s 
paid  to  eligaan,  ts  solicitor. 

April  IS,  1331,    roxissstei      |MMM  sifter  the  order 
was  entered  in  this  ease,  requiring  the  money  to  b«?  deposited  with 
the  clerk  of  the  court  in  satisfaction  of  the  elsiaia  of  sloe  and 
Arnold,  ?ad  c  pr».xi^tely  M  y*5  r*  after  the  orier  entered  in  tbe 

uit  :ourt  authorizing  the  complainant  in  the  original  proceeding 
to  withdraw  this  aoney,  this  petition  asking  to  hsve  the  order  of 
January  &Sa  1911,  v^cted,  was  filed  herein* 

The  prayer  of  the  petition  appears  to  be  based  upon  the 
proposition  th^t  the  petitioners  had  no  notiee  of  the  proceeding  to 
obt-.in  tbe  deposit  by  the  eompisin&nt  and  bad  no  knowledge  of  the 
entry  of  the  order.  I  demurrer  ess  sustained  to  the  original  petition 
and  to  an  amended  petition,  ml  leave  to  file  the  last  tended  petition 
was  denied,  from  which  ruling  this  appeal  has  been  perfected.  3.  a  mold, 
one  of  the  defendants  in  the  original  registration  proceeding  and 
petitioner  here,  is  ntiil  living.  Jane-b  Glos  died  October  8,  1938, 
approximately  20  years  *fter  the  entry  of  tbe  original  order  or 
decree  and  his  heirs  are  petitioners  here.  »©  racoon  is  advanced  as 
to  why  the  delay  on  tbe  part  of  the  petitioners  to  collect  the  amount 
deposited  to  their  order  witu  the  clerk  of  the  court. 

LUdnM  on  the  vacation  of  the  order  of  January  Iff.  1.0.1,, 
ie  based  upon  tbe  alleged  f >ot  that  no  notice  e*s  given  prior  to  the 
entry  of  said  orier  or  of  the  fact  tart  tbe  complainant  in  the  original 
proceeding  was  asking  to  h^ve  the  Money  refunded.  claims  suoh  as 
thS3e  eoae  under  the  head  of  stale  o&aims  and  the  courts  will  not  ^id 
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parti**  who  themselwes  exercise  no  diligeae*  an  their  own  behalf. 

the  ordar  of  January  12th  was  entered  in  the  proceeding  in  which 

petitioners  were  parties  and  was  a  setter  of  record,   of  which  they 

could  a-  ally  haw*  been  oognlraat  by  exercising  any  OHM  whatsoever. 

The  Supreme  Oourt  of  thia  st*te  in  th«  esse  of  j£afj&  w, 

flisau   210  111,   471,   a«id: 

■*•  aawe  held  th  t  where  the    ruestioa  of  laches  ia  invol- 
ved, facta  anion  would  put  a  person  of  ordinary  prudence 
upon  incuiry     ill  charge  him  with  such  not lee  as  could 
hare  been  obtained  if  suoh  inouiry  had  been  mmde, 
(v'oollige  v.    Rhodes,   supra. )  All  of  the  county  eourt  pro- 
ceeding* had  been  a  asttpr  of  record  for  twenty-fo\ir  years, 
and  during  six  of  theae  twenty-four  ye?*r*  Siohard  Odam 
was  of  age  and  had  evsry  opportunity  to  inform  himself 
as  to  the   true  deaditiona  of  affairs,   and  yet  he  neglected 
to  aaaert  the  claim  he  now  aaakes  until  thia  bill   was  filed,* 

The  question  as  to  whether  or  not  there  w».s  lichee  in  any 
particular  ease  is  one  whieh  rests  in  trie  discretion  of  the  court  in 
▼lew  of  all  the  surrounding  elreuastaaoes.     Cory  ▼.   Pity  of    jilisboro. 
305  111*  App,  49,      -here  no  good  tt>  sone  lypfai  from  the  evidence 
or  the  allegations  of  the  petition  why  the  petitioners  with  knowledge 
of  the  f«ote  should  wait  30  years  er  mere  before  taking  motion,  the 
defease  ef  laehee  may  be  inter posed.     Ulrica  w.   *?***.  86  111.  ApfeJffiU 

This  cause  is  entitled,  *ln  the  is*  las'  of  the  I  loa 

of  Elisabeth  3,    vlehter  to     *>  later,   title,   L.     ..   «b.  3593,  Oto,« 
Petitioners  ia  their  reply  brief  state  th>t  ths  order  to  withdraw 
the  faad  o*.e  registered  in  the  land  registration  proceeding  «nd  th*t 
the  petition  «mf  entitled  as  in  that  proceeding.     The  statute  concern- 
lag  land  registration  proceedings  prowl de»  tliat  am  appeal  shall  be 
taken  to  the  Supreme     ,'ourt.      In  wiew  of  the  fact,  however,  that 
petitioners  hawe  seen  fit  to  perfect  the  appeal  to  this  court  on  the 
theory  fees  only  the  deposit  with  the  clerk  is  inwolwed,  we  h*ve 
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assumed  Jurisdiction  IMl  passed  ui>on  the  merits  of  the  ol«=la. 

Fron  the  f^ets  we  ire  of  the  opinion  that  the  eh*mefcilor 
of  the  Oireuit  Sour*  correctly  held  th.^t  there  was  la  anas  in  too 
filing  of  the  petition  and  no  good  cause  shown  for  the  delay  and 
properly  denied  le%re  to  file  the  Inst  saended  petition,     Moreover, 
every  intendment  is  indulged  in  furor  of  the  regularity  of  the 
proceeding. 

ror  the  re  some  stated  in  this  opinion  the  order  denying 
le^re  to  file  the  amended  petition  is  af firmed. 

okwh  kmm-  . 
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MR.   JVsTldX  *Xi&Os   O*LX?!fttS0  i    I  Of  TH*;  CtCORf. 

This  i*  ill  froa  an  order  sustaining  *  general  and  a 

special  deaurrer  to  plaintiff**  declaration  and,  upon  plaintiff's 
election  to  at*nd  by  his  declaration,  dismissing  tjj#  suit  at  plain- 
tiff's cost. 

Ths  dsel* ration  oh-rges  th<>t  the  pftajaftisl  Haalin  I.  Buohaaa 
is  I  4uly  licensed  ttotwy  N|  |M  *rtA  ma  on  Mo-y  1,  1328,  ■  duly 
appointed  and  acting  attorney  for  ths  tillage  of  ••{ivsrdale  in  ths 
Stats  of  Illinois}  tfcst  ths  defendant  Howard  I".  Bishop  was  sis*  * 
duly  licensed  attorney  at  la*  and  **s  a  at  saber  of  the  law  fira  of 
X.y»*R,  MM4j  aishop  a  Ounce  and,  as  agent  of  said  fir®,  verbally 
agreed  with  intiff  tfcat  if  the  fira  should  he  p      ,mted  by  ths 

Board  of  fctMa  Improvements  for  ths  Village  of    dverdale,  as  attorneys, 
that  in  consideration  of  ths  plaintiff  attending  the  aattlag*  of  the 
Board  of  Local  Improvements   for  the  fiscal  *****  eoa&Cfieing  with  the 
first  of  fcsy,  198«,  sad  despatching  suoh  work  in  connection  therewith 
as  should  be  given  to  the  said  plaintiff  by  Lynaa,   Adaaa,  Sishsp  * 
Judo*  tht  the  alaifttlff  w>*  to  receive  for  his  services  so  rendered 
WS$  of  all  aoneys,   special  *  assessments,  vouchers  and/or  warrants  and 
»ny  othsr  consider  tiea  paid  efcid  Lystaa,   Adas*  a  Ounce  for  services 
rendered  as  attorneys  for  the  Board  of  Loenl  laproveaents  of  said 
fi*Xft#»|    th  t   ajaaaasj|  t  ■    r  id  agreement  Plaintiff  personally  attended 
c*eh  and  every  meeting  of  the  *a*ra:  of  Local  Improvements  and 
despatshsd  suoh  work  as  was  delegated  to  hist  to  be  done  by  the  said 
fira  of  Lyman,   Adaas,  Bishop  I   Oupeej   tb*t  on  or  *hovt  the  first 
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of  June,  1338,  certain  proceedings  w«re  had  by  the  Board  of  local 
laproveaenta  of  said  ft?l.*gff  for  th*   paviag  of  138th  itM«l  la  said 
▼111  ago  and  |  contract  w*s  thereafter  lot  and  throughout  said  pro- 
ceedings the  firm  of  Lyaaa,  Adaaa  Bishop  £   Ounce  acted  as  attorneys 
of  rooord  for  the  3- id  village  aad  sere  entitled  to  receive  for 
their  services  the  sua  of    10*030  In  spsoial  assessment  warrants 
snd/er  vouohere;   that  at  the  Use  when  the  warrants  and/or  vouohere 
were  to  be  Issued  said  defendant  Bl«ao?^  conceived  IM   fraudulent 
and  deeietful  plan  of  defrauding  tne  fira  of  Lyssn,  Adams,  Bishop 
«   Japee  out  of  their  interests  «nd  also  the  said  plaintiff  out  of 
hie  intf5r*st  and  the  said  defendant  conceived  the  alan  of  wrongfully 
aisapprorrl  ting  the  s<*id     r  ,         worth  of  warrants  and  s»id  vouchers 
to  his  own  use;    that  on  or  sbout  the  firs!  day  of  fcareh,  1939,  the 
plaintiff  herein  aada  application  to  the  said  fira  of  iyaaa,   Adaas 
Bishop  *  ampce  for  his  chare  of  the  special  asaessaent  warrant*  or 
vouchers  through  its  agent  bishop,  but  that  said  Mshop  falsely    ^nd 
fraudulently  mdvise  the  plaintiff  tb*>t  the  said  fira  could  not 
afford  to  p«y  the  ssid  pi  intiff  his  pro  rets  share  of  the  special 
assessment  warrants  *nd/ar  vouchers;   that  the  *«id  represent- Hone 
made  by  the  sa&l  bishop  were  saterlal  representations  and  were  f*lse 
end  untrue,   but  thnt  said  plaintiff  did  not  fasssj  th-t   they  were  false; 
tb*t  said  represent  tioaa  were  and*  by  Bishop  for  the  purpose  of 
converting  the  anid  warrants  to  his,  bishop's,  own  use;   th  t  relying 
upon  ^id  represent  tions  said  plaintiff  ■*•  induced  to  accept  as  and 
for  his  pro  rata  share  ia  seid  special  assessment  warrants  mnd/or 
vouchers  the  sua  of    >63a#00;   th*t  plaintiff  has  since  bean  advised 
and  avers  that  the  said  fim  did  not  oppose  v^ying  plaintiff  ZS&  of 
said  warrants  or  vouchers  «nd  did  not  have  say  knowledge  that  the 
said  Bishop  was  possessed  of  saac  sad  th-rfc  the  payment  of  #638. 
to  the  plaintiff  aforesaid  was  not  aade  by  the  lira  but  by  Blob*?} 
th  t   pftaintiff  tendered  b.ck  the  sua  of  im$*QQ  *n&  has  requested  his 
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full  pro  rata  share  of  said  special  warrants  *nd/tr  vouchers  which 
-aounta  to  the  value  of  I3S00* 

froa  the  declaration  it  appe-rrs  ttat   the  agreeaent  of 
plaintiff  was  'Pith  the  fira  of  Lyaan,    s.da«t#  bishop  *  Sup**;   that 
while  the  agreement  «**«  with  &lshop*  it  w?»  aade  with  hia  HI  * 
aaabtr  of  and  Agent  for  said  firm.     It  siti  --appears  froa  the  declar- 
ation that  the  said,  fira  *new  of  the  agreeet&t  and  represented  sad 
undertook:  to  -nd  did  perfora  «imo«»  for  the  Board  of  i»ooal  laprove- 
aente  of  the  Village  of  Kivtrdaiej   that  pursuant  to  the  agreaaeat 
with  said  *»card  of  Local  Xaproveaents  it  received  the  sua  of     1  ,  • 
worth  of  special  assessment  warrants  and/ar  vouchers,     ^hiie  it  la 
alleged  in  the  declaration  that  these  warrants   -ni/or  vouchers  were 
received  by  bishop,   it  srust  slst  he  evident  th  t  they  were  received 
by  him  as  MjM   Hi  «*d  at  a  aeaher  of  tail  fi*a  at  tnsrgta  in  the 
deelft ration.     Xt  is  no  oonoern  of  the  plaintiff  that  the  said  Bishop 
fraudulently  intended  to  deprive  the  ataatrt  of  the  fira  of  their 
interest*     this  would  he  i  tatter  in  whioh    aaho?  I Msi  his  fira  were 
sitae  interested.     The  fHtt  that  the  warraats  were  issued  and  delivered 
was#  neoesa-riiy,   I  aatttr  of  cublio  retard  whioh  atuld  be  known  to 
plaintiff  ss  attorney  for  the  Village  of    fiverdele  &n&  he  tanaot  ht 
htird  tt  aaks  the  elaia  feat  this  Msi  done  without  his  knowledge.  St 
f!»r  as  the  declaration  is  eo  earned  the  sale  alleg-xtfteW  as  against 
the  defendant  aishe?  afjff«tSi  to  he  that  the  plaintiff  ass  deceived  by 
reason  of  the  feet  that  he,  Bishop,   stated  th*t  the  fira  of  l^aan, 

I  -n?,     iahop  &  3upae  could  not  nf  ford,  to  pay  tht  plaintiff  the  8a£ 
of  the  speoi?l  assttsaaat  warrants  and/or  vouchers  sad  th  t,   relying 
upon  this  statement,   be  accepted  a  less  amount.      Mj  aff  unable  to 
relieve  that  this  statement  oeuld  be  construed  ss  suoh  a  fslse  sad 
fraudulent  state-sent  of  a  Material  f*ct  as  would  entitle  the  plaia- 
tiff  to  recover,      iuth  stsiteacnts  art  tatters  surely  of  opinion  *ad 
thers  were  other  sources  frea  whioh  plaintiff  could  have  received 
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full   inferatrition  sad  partialis  re  suoh  n«  inquiring  of  other  members 

of  the  firm  with  whom  lit  MM  his  eontrset. 

questions  of  financial  worth  *nd  waluee  MM  seldom  the 
basis  of    otlons  for  deoeit.     To  words  suoh  **  these  the  term 
*  puffing*  1*  ftrnfttlMMbto     *a  tho  e**e  category  would  ho  st-ste-sents 
of  ^orerty   *n.i  ii»*t>i;.ity  to  pay.     It  1»  ewideat  th  t  tho  plaintiff  w«o 
not  induoed  to  eat*r  iate  «ay  sontrietu.-*!  relationship  either  with 
the  defendant  or  hie  fim  oy  reason  of  way   f*lse  et^teasents  of 
material  fnots.     It  ie  slso  apparent  th*t  the  plaintiff  hud  ao 
property  right  to  MM  Touchers  or  warrants  theaselwes  *nd  WMl  lookiag 
to  the  firm  for  payment  out  of  the  fees  received  hy  the   firm  of 
Ijrmsm,  Adams,   aiaho;:-  *    Jupoo   from  the  Hoard  of  Looml  Improvements  of 
the  flllftfl  of    ''lwsrdelm.  The  sole  position  of     Islntlff  * ■>-.«  yS  to 
be  th'-t  ho  n  deeeired  in     trivlng  st  %  settleaeat  with  bishop 
booause  of  the  at  tsuent  of  ftlehep  already  referred  to*  naely,  th"t 
the  members  of  the  firm  esuld  not     ffort  to  pay  plaintiff  his  pro  rets 

sh**re* 

*•  are  not  exiled  upoa  to  ;*«»ss  upon  the  -uestlon  es  to 

whether  or  not  plaintiff  has  say  elstim,  hut  MM  of  tue  opinion  that 

under  the  doolsretlon  he  has  aot  stated  tm  *,etioa  la  ileoeit  *h?einst 

the  defendant*     The  eourt  properly  sustained  the  demurrer  to  the 

deol^r*»tioa« 

tor  the  reasons  str ted  ia  this  opinion  the  order  of  the 

Superior  3ourt  dismiss in#$  the  suit  sad  entering  judgment  for  oosts 

fri'siaat  the    -l«iatiff  is  sustained, 

Mn  km 
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.  '.  ;■; JET,   xeoutor  of  tfe« 
)L«Bt  -Hi  sod  teat**eat  of  £ffia 
Boaa,  deoessed, 

($e*  ondent)  lp  »il»nt, 

0 etitionor)   :t«11##.    ) 

Opinion  filed  May  2,  1934 

MB*  JU'JTI J£  *lLdOK  MUC1  F. 

aoeeaber  15,  1933,  %n  order  Mi  «nt*r*d  in  the  probata  3ourt 
ook  County  directing  Freak  M.    -oeley  as  executor  of  the  estate 
of  Effie  Seaa,  deceased,  to  file  ■  current  »or<ount  rcithin  thirty 
dsys  froa  tht  <i*»te.     Frosa  trv  t  order  iJooley,  so  eneeutor,   ar*yed 
an  «  .  ■■■«•  1  to  tbo  Circuit  sourt  of  Jock  Sounty.         y       *        !;, 
an  order  MM  entered  in  the  Circuit  MMTt  disaisslng  the  i<  x  .1. 
Proa  this  last  order  tfooley,  ss  executor,   pr-yed  ^n  syytal  to  this 
oourt. 

fho  only  creation  involved  is  whether  or  not   the  orier  of 
tM   PMfeate   Jourt  ni  s  final  order  froa  which  an  appeal  will  lie. 
tht  trohtc  tfourt    *ct  orawidos  that  apptoia  «ay  be  taken  froa  fin*l 
ortfera ,   Judg»eBts  and  decrees  of  the  Probate  Uourt  to  the  Circuit 
tfourt  in  its  ^artieul'tr  county  MM  th^fc  upon  snob  app«*l  to  the 
Circuit  -ourt  the  I  use  sh-.ii  »*■•  tried  dj,  agio.. 

A  final  judgaent  is  one  wherein  a  definite  decision  is 
made  by  the  oourt  hearing  the  «^nse,  by  which  decision  eoae  question 
concerning  the  aerito  of  the  proceeding  is  involved,     the  order  in 
this  cause  entered  in  the  Probate  Court  ana  »  ainisterlsl  order  and 
in  no  Mf  a*  footed  the  aserits  of  the  ^roc-?edlng  ponding  therein. 
tbo  Probata  Oourt  had  the     oaar  to  direct  the  filing  of  t  current 
account  for  the  purpose  of  aeoer taining  the  condition  of  ths  estste. 
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Tta«  ©rd«r  iypMlti  fn»  wa*  not  *  final  ordtr*     a<m  ▼.  ^tgMWtt 
339  111*   App*   §39, 

£©r  thfli  r<§?  «on»  «t»t«d  in  tai*  gpllljfl  th«  ju<%tcent 
of  the  Circuit  U«als«4ng  tn#  •ppMl   fr©»  tin*  i'rofcate  Oowrt 

is     ffiraod. 
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(defendant}  Appellant.   ) 

Opinion  filed  May  2,  1954 

ME,  JOSTIOE  WXLSOI  OSUVXKXO  THE       I  Of   IBS  IBM* 
The  plaintiff  brought  hi*  action  in  trespass*  on  the  case 
against  the  defendant.  Bowman  t)*iry  Oompany,  a  corporation,  to 
recover  for  persons!  Injuries  sustained  on  or  about  tae  33rd  of 
sbweab*r,  1931,  in  the  city  of  Chicago.  The  jury  returned  •  verdict 
in  favor  of  the  plaintiff  for  33,250  and  judgment  w*a  entered  upon 
the  verdict  from  which  this  '^opa-l  haa  been  perfected. 

From  the  facta  it  appear*  that  the  alajjatiff  itoratta  had 
parked  ais  ear  oa  the  north  side  of  33th  atreat  just  g#f$  of  3ottage 
arove  avenue,  two  intersecting  atreete  in  the  city  of  Chicago.  He 
bad  slighted  from  hie  automobile  and  wae  standing  on  the  curb  facing 
in  a  westerly  direction,  with  one  foot  on  the  bumper  of  hie  car 
while  talking  t©  a  friend.  While  the  plaintiff  was  standing  in  thia 
position  I  ailk  wagon  owned  by  the  defendant  company  collided  with 
the  o*r  of  the  plaintiff,  as  a  result  of  which  the  plaintiff  wse 
thrown  upon  the  ground  and  received  the  injuries  of  which  he  complains. 
At  the  tin*  of  the  accident  there  was  no  -sriv  r  upon  the  wagon  of  the 
defendant  company  and  the  evidence  of  some  of  the  witnesses  indicates 
that  the  ftorsc  was  running  away  at  the  time  of  the  accident  and  rig- 
sagging  from  one  aide  of  the  street  to  the  oth«rj  th«t  when  the  ailk 
wagon  hit  the  car  of  the  l  intiff,  which  wss  ■  3nevrolet  scden,  it 
dragged  it  a  considerable  distance  iown  the  street  and  nearly  tc 
the  corner  of  ^9th  street  *xv\   Lake  F*rk  avenue,  ^'here  is  alec  cvi- 
dence  thst  the  horae  wns  kicking  and  apparently  trying  to  brsak  •**■ 
from  the  wagon.  The  driver  of  the  ailk  wsgan  teatiflad  that  he 
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*>tt»eh*d  the  reins  to  %M  wagon  aad  unfastened  a  tug*  He  did  no* 
tie  the  horse  nor  did  he  attach  *  weight. At  the  tiae  of  the  acci- 
dent he  was  eating  ta  a  nearby  restaurant.  There  ie  aaple  evidence 
in  the  record  to  sust l in  the  verdict  aad  the  Judgment  of  the  trie! 
court. 

It  is  insisted,  howevt r,  thrt  there  w**s  err©*  ia  *  remark 
#f  the  oourt  to  the  effeet  that  eouaeel  for  the  defendant  was  spiaoV 
lng  acre  tiae  with  the  witness  than  the  ia-ortanoe  of  hie  evidence 
deterred*  the  oourt  subsequently  Instructed  the  jury  to  disregard 
the  re&arfc.  of  the  oourt  ml  stated  that  it  wp*  aot  intended  to 
indicate  say  view  of  the  oourt  on  the  weight  of  the  testimony  given 
hy  the  witness,  if  there  w*s  any  error  ia  th*  remark,  it  MM  cured 
by  the  instruction  of  the  court* 

It  is  also  insisted  that  the  court  erred  ia  refusing 
defendant1*  instructions  Moo*  7  and  0*  these  two  lastruotioas  are 
substantially  the  eaas*  They  sere  to  the  effect  that  if  the  jury 
found  that  the  injury  was  eaussd  by  *  acre  accident  and  without 
negligence  en  the  part  of  the  defendant,  thea  the  plaintiff  could 
not  recover.  «©th  instruct ions  hos*  7  and  g,  were  abstract  proposi- 
tions  of  law*   t)M  Jury  was  instructed  on  behalf  of  the  defeadaat 
thr»t  the  burden  of  proof  w~;s  not  ur>on  tb*  defendant  to  show  th-*t  he 
was  aot  guilty  of  negligence,  but  was  upon  the  plaintiff  to  prove  the 
defeadaat  guilty  of  negligence.  This  instruction  as  given  suffic- 
iently covered  the  Is a  of  the  case*  There  was  no  error  in  refusing 
lastruotioas  Acs*  7  aad  8  offered  oa  behalf  of  the  defendant* 

The  declaration  consisted  of  three  counts.   Hie  first  count 
charged  negligence  on  the  part  of  the  defendant  in  the  ss«n»ge*ent 
and  operation  of  its  milk  wagan)  the  second  count  charged  the 
violation  on  the  part  of  the  defendant  of  an  ordinance  of  the 
Municipal  Code  of  ^hioago  which  provided  that  ao  person  should  leave 
any  horss  attached  to  a  wagon  without  securely  fastening  the  ss*j»e. 
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The  third  eount  charged  a  eo'smoa  law  duty  of  the   lefondant  to  securely 
bie  it*  bora*  and  wagmn  *o  that  person*  would  not  be  injured,   and 
a  disregard  of  this  duty. 

It  is  insisted  ItMK)  there  wvs  error  in  the  record  inasmuch 
so  the  testimony   showed  th«t  the  plaintiff  was  not  struck  by  the 
milk  w*gon  but  by  his  own  Chevrolet  a ©dan;   tht  beoau*e  of  this  testi- 
mony there  was  a  variance  between  the  proof  and  tho  negligence  charged 
in  the  dcela ration,     the  language  a*  used  in  the  declaration  is  as 
follows  i 

"*   •  *  defendant  so  negligently  operated  its  horse- 
drown  vehicle  th--t  said  wagon  struck  and  collided  with 
the  plaintiff  «nd  the  tOUintiff'a  vehicle,   thereby  damaging 
plaintiff* 9  vehicle  nnd  injuring  the  plaintiff.*1 

It  would  not  rctjmtvn  s  strained  construction  to  reioh  the  conclusion 

that  this  averment   in  the  declaration  sufficiently  charged  thst  the 

plaintiff  pjmf  injured  by  reason  of  the  ««gon  of  the  defendant  striking 

the  automobile  of  the  plaintiff  sad  thereby  injuring  the  plaintiff. 

Moreover,  the  Question  of  variance  *•»*  not   rasied  upon  th<?  trial  of 

the  esuts  and  no  opportunity  given  to  the  plaintiff  to  amend  if  he 

had  so  desired* 

«c  are  referred  to  the  ease  of  ^oMey  t.   „^el  ar.oj.,  833 

111.   368,  Therein  tho  Supreae  Uourt  in  its  ©pinion,   eni    : 

•Where  *  variance  between  the  declaration  end  the  proof 
is  elenrly  shown  and  is  insisted  upon  at  the  trial,  so  th  t 
tho  plaintiff  has  an  opportunity  to  amend  hi*  declaration, 
it  is  error  for  the  court  to  retueo  to  direct  s  verdict  for 
th*  defendant  where  the  plaintiff  fails  or  refuse*  to  amend 
the  aeel-.r   tion,'' 

«•  do  not  believe  the  Question  of  variance  can  be  raited  unless  it  is 

specifically   pointed  exit  upon  the  trial  and  cannot  be  reached  by  a 

■otion  for  I  directed  verdict  unless  said  motion  is  based  upon  the 

ground  of  v-.rianco. 

Th*  court  in  the  e*se  of    .el^tlne  v.   gBMmmw   3?&  m.    |     , 

3S8,   in  it*  oriRion,   saysj 
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"X*  is  eon  tended  fey  counarl  Use  that  the 

oucation  of  v  aJUHNl  it*  \ne  lower  court, 

and  for  tl  *WN     lM  record 

discloses  that     -      ULant  »©v»d  for  a  directed  verdict 
t  the  eio  -oilae's  evidence,  .  the 

close  of  all   the  evidence,  and  it  is  com  by  counsel 

for  -vnt  a*  1«  therefore  in  a  position  to  rata*  the 

>n  of  variance  in  tnls  court,     ;s*  'Ion 

hold  th*t   to  r«la«  ..ottioa  of  variajMMi  la  this 

court  it  ,f?  been  specifically  raised  in  the  court 

below." 

It  do*a  not  appear  fro*  the  record  th«t  the  tri*J,  court'*  attention 

was  directed  toward  the  ouestion  of  variance  BftC  it  vasg  therefore, 

<red.     The  attending  nhyaioiin  testified  that  kt  found  bruise* 
upon  plaintiff's  body;   tb*t  the  p* tell*  w»m  injured,  and  that  plain- 
tiff* knee  m<*  in  a  oaat  for  four'  w«ek*;    th-t  there  were  indications 
th%t  there  tag  a  permanent  injury  to  the  synovial  oftpaules;   %n 
upon  his  exejoinaticn  of  the   aatHwt  within  ■  two  -  fter  being 

eslled,   he  found  crepitation*  which  indicated  inflaaissatien  NMMal 
the  plaure  end  tfcat  this  condition  existed  for  ftbout  1?  waaka. 

The  verdict  anal  not  large  and  we  *tre  unwilling  to  substitute 
our  Judgment  aa  to  the  extent  of  the  injur!**  for  th&t  of  the  jury 
which  saw  and  hard  t  a*  witnesses,      <e  fin^i  no  reversible  error  in 
the  record  and  for  th  t.  reason  the  judgstant  of  the  Jireuit  -2ourt  is 

irnted. 
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Opinion  filed  May  2,   1934 

WL.  JU   .  1  )£     i,.  ^xv    -..:■ 

Flalntiff  brought  its  action  on  a  written  contract,  under 
seal,  dated  Hey  13,  1336,  to  recover  damages  for  a  breach  thereof  oa 
the  part  of  the  defendant,     the  exeoution  of  the  agreeaent  is  not 
disputed  and  frosi  its  t*rms  it  appears  thot  one  Aaron  Halperln  and 
the  defendant  entered  into  an  agreement  under  which  the  plaintiff 
undertook  to  furnish  the  lwber  sad  material  and  to  eone tract  certain 
erna.sentui  street  light  ?>©sts  on  31*  rk  afereeO,  in  the  aity  of  ^hieaga 
in  front  of  the  premises  occupied  bf  the  defendant  «»o  Ualperia  agreed 
to  operate  and  maintain  said  electric  light  rjeets  for  a  period  of 
five  yessre  Mi  to  supply  the  electricity,   the  cleaning  of  globes, 
the  installation  and  renewal  of  ?-ll  burned  out  leans,  etc.     The 
defendant  ^a  the  eeoond  party  to  the  agreement  in  consideration  there- 
for to  pay  upon  the  installation  of  the  posts  1  •pacifist!     aount  set 
out,   attached  to  and  aada  a  part  of  the  agreement,  and  in  addition 
thereto  the  sua  of  £7,37  p%r  month  for  ■  period  of  &">  sonths. 

It  is  uncontradicted  that  the  instruction  of  the  posts 
was  completed  and  gees   the  defendant  made  an  initial  payment  usoa  the 
oost  of  Installation  and  oontlaued  the  monthly  payments  for  the  services 
froa  October  8,  1930  to  fceveaber  9,   1937,   without  ooaplaint#     The 
agreement  in   nation  w«a  later  assigned  by  ilalperia  to  the  ansae  rcial 
Light  Company,  a  oorpor-tion,   and  the  plaintiff  her*.     The  contract 
also  contained  •  provision  to  the  effect  that  each  of  the  undersigned 
subscribers  warranted  tsns  f««t  tact  they  wera  the  owners  of  the 
property  describe .5  aft**  their  respective  names. 
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Upon  the  trial  defend  %at  testified  that  he  w*>a  not  the 
owner  of  the  property  but  a.  tenant  *nd  th*t  he  mowed  out  of  the 
preslaee  on  or  about  the  ate  of  the  l»et  Monthly  payment;  that  he 
sailed  up  the  light  eoapany  and  told  thea  to  bill  th«  now  tenant  and 
also  stated  the  faot  of  bio  mowing  to  the  eoileetora  of  tne  eaapsay* 
10  eee  ao  reaaon  why  the  f»et  of  hio  saewing  would  abaolwe  the  defend- 
ant fro*  liability  under  hl«  written  obligation.  Botifioatlon  of 
this  faot  to  the  collectors  Mi  the  telephoning  of  same  to  the  ©oaor-ny 
could  not  operate  as  an  extinguishment  of  the  agreement*  nowhere 
In  hie  levUMM  does  the  plaintiff  state  that  the  company  agreed  to 
release  hia  fre«  hie  obligation.  It  ie  also  ewiient  ta*t  even 
though  the  eolleotore  had  attempted  to  do  so,  it  would  hsw*  been  un- 
avalliag  m  the  eolleotore  could  not  haws  done  so  unites  the  company 
had  authorized  it»  either  expressly  or  by  implic tion* 

the  cause  mm   tried  by  the  oeurt  without  a  jury  «nd  a  judgment 
wee  entered  in  fnror  of  the  defendant*  fhls  was  error.  The  ewidenaa 
shows  no  legal  defense  to  the  motion  on  th*  written  wgreeawmt  HHl  for 
that  reason  the  judgment  of  the  yunieipnl  court  ie  n*wereed  and 
jadgnent  entered  here  for  the  turn  of  S34*40#  being  the  balance  dao 
and  unpaid  under  the  written  agreement, 

JIU304UC,  m*  1*8  jUDQaHBW  8'-       . 

1A1&,   F.J.    ASS  IftBBL,  X.    HUN    . 
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JAMS*  fe    GROSS , 

Appsllee, 

vs. 


IBSD  V.   MAGUIRI,   MABEL  6.   RBIl,KCKBt 
HARRY  A.  Lli>MXt  Meabers  of  and 
Constituting  the  Board  of  Sleet  lea 
Ccnusise  loner  e  ol    the   City  el    Ciiie&fco, 
ROBERT  V.    SWUTZSR,   County  Clerk  of 
Coek  County, 

(Defendants. ) 

On  Appeal   ol'   THOU  AS   J.   Me&AfeAhA, 

(Defendant)      Appellant. 


/ 


AFP8A1   FRO* 


275  I.A.  631 


<r 


MR.   MtKSXBXMG   «TU3TXCi  iUTCiUSTT 

MLlViiKAS  XHB  Qi>lhlVh   0/   THIS   COJK1. 


On  Marsh  20,   1954,   uro»«,   allowing  himself  to  be  interested 
as  a   taxpayer,   filed  a  bill  of  eomp   alnt  against  the  members  of   the 
board  of  el  set  ion  eecuuls  el  oners  of  th«<  City  of  Chicago,  Robert  *, 
Sweitser  -*nd  Thomas  J.  Mci.au.ara,   praying   that   the  commissioners 
be   enjoined   from  printing  on   the  official  ballot  and   dwelt a* r   from 
certifying  to   them  for  such  printing  the  nam*  of  Mefiaaara  as  a  ean- 
dirtate  for  ward   eoKEitteeiaau  of  the  Democratic  party  of  the  14th 
ward  in  the  City  of  Chicago  at   the  primary  sleet  ion   to  be  held  on 
April  10,  1PM.      A  temporary  Injunction  ae  prayed   issusd  on  inarch 
21st  without  notice  and  without  bond.      The  order,  however,   directed 
that   complainant  notify  kefcaRarn  to   appear  in   court  on  March  23, 
1934,   if  he  desired  to  sieve  to  vacate  or  diesolve  the  order.     M«- 
fcaaare  appeared  at   that   time  and  made  a  motion     to  dissolve   the 
injunction  and   to  dismiss   the  bill.     The  court  denied  mil  motion. 
lie  filed  notice  of  appeal    to    inia  court   and  perfected   name.     Upon 
his  motion  in   tnis   court  a  supersedeas  wee  granted.     Hie  name  there- 
fore was  printed  on    the  official  ballot. 

Appellant  has   riled  a  brief  in   this   court   citing  authori- 
ties to  the  proposition    that   the  bill  en  it»  face  disclosed  a 
purely  political  aatter  concerning  which  a  o  art  ef  equity  has 
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bo  ^arl eviction.     Cei&pl^iniint  h%«  not  fil*4  any  oriaf  In  support  «' 
tho  injur,  at  Ion  ordor. 

?ho  primary  elaotion  of  April  10,   1934,   is  oassaa.      1% 
lo  apparent   tfcM   any  Ju4g»*nt  or  **or«e  of   this  court   oinmX  now 
datoneln*  in  any  -*ay   MM   ri^hta  of   tho  partiaa   to   thia  ©or.troteray. 
In  other  worda,   taa  raeord  oa  it   ?t;m<ta  preaocta  for  our  eoneidora- 
tlon  only  a  soot  auaetlon.      sJueh  queatlona   taia  court   io«»  not  <Ja- 
eldo. 

Conforming  to  tha  proea^ant  in  Lyl  *■  v.  Mpglnlay.   289 
111,   App.    349,    the  appeal  will   ae  dlajiaaod  without  coata  to 
either   r>arty. 

ArpXAL  aiguzsus. 

O*tionnor  and  soSurely,   J  J. ,   concur. 
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Appellee 


▼•• 


JFKiB  V.    lUitfUlK*,    UABBL   6.    BBURkCAK. 
HARKY  A.   LWHOT,  keabers  of  find 
constituting  the  Beard  of  Election 
ft—  I  lit <>■•!■    0  5'    taVS    City   of   Uiisa^O, 
ROZXRT  fc.   SWKtfZS*,   County  Clerk  of 
Cook   County, 

( Def«ndanta) . 

On  Xppftol  of  JCSXPH  P.   MM  (Defendant), 
Appellant. 
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circuit  court 
y. 


2  75  I.A.  632 


kK.    FAKSlDXStf   JU3TIOC  KATCHSTf 
B&UVKB2S  £gS  OPUZOB  0/  TH£   Q  U 

On  *ar«h  20,   1934,   Jiiblin,   alleging  hi»eelf    to   be  a  resi- 
dent of  Chicago,   taxpayer  end  voter,    fil?>d  e  cyjupl'-ins  against 
fca&uirs   et  iti.,    oonetituting  the  board  of  election  eo.^i  a  signer*  of 
the  City  oi    Chicago,  Robert  K«    ;>-weit«er,    county   el«?rJs  of  Cook  county, 
end   Joseph  t\    Corr,   praying  that  .iveitzer  wight  be   enjoined  frea  cer- 
tifying nr>l    t.-i*  election   oeKaleaionere  fro»  printing  the  name  of  C#rr 
upon   the  official   billot   as  candidate  of  the  Democratic  party  for 
ward  eorawit  teaman  of  the  39th  ward  In    the  City  of  Chicago   at   the 
primary  election  to   Le  MM  on  April  10,   1934.      The  complaint  was 
verified,   and  upo>    th«   aaaae  date  a  twaporary   injunction   iaaued  &e 
prayed. 

Thereafter  Corr  filed  hia  taction   to  hav«*   this   injunction 
oet   aaide  on   the  ground    that   the   ecnplalnt  en  ite  face  failed  to 
etate  a  cauae  of  action  of  which  a  court  of  equity  had  jurisdiction, 
and  stored   that   the  court  dismiss   the  co&pluint  because  of  laoic  of 
jurisdiction.      The  notion  was  denied,    and  Corr  perfected    this  appeal 
to   this  court.      On  Mafl  motion  a  supersedeas  iaaued  froa  that   court, 
and  his  case  was  printed  on   the  official  ballot   at   the  oriaary  elec- 
tion.     Appellant  hae  filed  a  brief  citing  authorities  to  the   effect 
that   the  controversy  between   the  parties  ia  purely  political   in   its 
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nature  and   that  a  court  of  equity  is    therefore  without  jurisdiction. 
Flaintiff  he*  not  filed  any  brief  in  support  «,*    tne  order  for  an 
injunction. 

The  pri/sery  of  April   l.  ,   1*34,   1»  «e«  past,    u«4  it  is  ap- 
parent   Lhat   any   Jui^em.  ©i    decree  wuieh  al^ht  to*   entered  by  this 
court  c  -uld  not  i^   my  *ay  affeet    the   substantial  rights  of   the 
parties   to   this  litigation.      In   etner  words,    Iks)  retard   as   it  now 
stands  pitMili  for  our   consideration  purely  ana  simply  a  &oot 
question,      under  such   tireuastsnces,    i'eilow  u»b   tae   2  ale  iuxd  down 
in  i«yl«  v.   |g| inlay.   32V   111.   A»p. ,   34<? ,   the  appeal  eiil  toe  die- 
missed  with  MM   costs  against  either  party. 

O'Connor  and  Kc&trely,    JJ. ,    concur. 
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LSO  V.   HOBD£B, 

vs. 


FRED  V.   MaflUlRE,   MABEL  0.    aElfiSCE*, 
lARK?  A.   LIP3KT,  fc*Mt> «ra  si"  end 
Csnstltutin&   ths  Board   of  filestien 
Commissioners  of   the   City  of  Chicago, 
BOaEHT  M.    SffKXT3£R,    County  Clerk  of 
Coo*  County,    and   JOiiii   J).    CUS-SONS, 
(Defendants J. 

Oa  Appeal  of  JOB*  D.   0IBiK>*3,   (Defendant) , 

ell ant.  _ 

2 


Ai.  rROK  1BT3R- 
TOkY  OKDBK  OF 
0B1T  CUUBT  Of 

cook  cowry. 


5I.A.6321 


be.  prssidibo  justice  ftusontf 

IHU.IVSRE3   TUB  QPZXXQ1  OF  THE   CCOHT. 

Oa  Moron  19,  1934,  plaintiff  Boeder  filed  his  bill  of  com- 
plaint  in   the  Circuit   court  of  CooJc   county  in   chancery  against   the 
mea-bers  of  the  boari  of  election   commissioners  of  the  City  of 
Chicago,  Kobort  E.   Sweltser,  county  clerk  of  Cook  county,   and  John 
D.   Oibbons.      The  bill   alleged  plaintiff  to  be  a  citizen,   resident, 
taxpayer  and  legally  qualified  voter  of  the  39th  ward,  averred  a 
petition  by  defendant   John  D.   Gibbons  to  be  defective  and  prayed 
that  Sweitser  as  county  clerk  might  be  enjoined  froa  certifying  and 
the  board  of   -flection   commissioners   from  printing  on   the  primary 
ballot   the  neae  of  said  John  D.   Olbbons  as  a  candidate  for  ward 
committeeman  of  the  Democratic  party  for  the  25th  ward  in  the  City 
of  Chicago   at   the  primary  election   to  be  held  on  April  10,   1934. 

A  temporary  injunction  issued  as  prayed.      Defendant  Olbbons 
appeared  and  moved   to  vacate  and  dissolve  this   injunction  for  want 
of  equity  en   the  face  of  the  bill.      The  motion  was  denied,   and  he 
perfected   this  appeal   from   that  or'er.     c«  amotion  of  Oib ions  a 
supersedeas  was  granted  in  this  court,   and  his  name  was  duly 
printed  on  the  official  ballot.      In   support  of  his  appeal  he  has 
filed  a  brief   citing  authorities   to   the  proposition    that   the  matter 
in   controversy  Is  purely  political   and   a  court  of  equity  wholly 
without  jurisdiction  for   that   reason. 
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Plaintiff  has  not  filed  any  brief  In  support  of  %h*  or dor. 
The  primary  election  of  April  10,  1934,  has  been  held.      It  is  ap- 
parent  that   any  order  or  decre*  of  this  court  oannet  in  MM  **y 
affect   the   rights  or   interests  of   these  parties.      In  ether  words, 
the  questions  arising  on   this  record   are  purely  moot  questions  which 
this  court  do*e  not  decide,      tinder   these  circuaatanoos  this  court, 
following  the  preeeder.t  laid    Sown  in  i.jrle  v.  M  eft  Inlay.    229   111. 
App,    349,   orders   that  the  appeal  be  disaiese<1  without  costs  against 
either  party, 

appeal  nxmiams. 

O'Connor  and  Maturely,   JJ. ,   concur. 
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ff)  Appellee, 


INSEE  .OCUTORY  APPSAL 


FROM  CIRCUIT  COURT, 


MORRIS  DUBOV,  et  al, 

(Defendants),  )  COOK  COUNTY. 

2  7  5  I«A«  632 

Appellant. 

Opinion  filed  alone  June  7,  1934 

MR.  JUSTICE  WILSON  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  bill  of  oomplaint  in  this  proceeding  oharges  that 
Morris  Dubov  and  Annie  Dubov,  hie  wife,  executed  their  certain  note 
and  trust  deed  to  premises  in  Cook  County  in  the  sua  of  |7,000;  that 
said  trust  deed  provided  for  the  appointment  of  a  receiver  upon 
default  of  the  prinoipal  or  interest;  oharges  that  default  has  been 
made  in  the  payment  of  interest  on  said  loan  and  that  the  taxes  are 
unpaid;  that  complainant  is  the  legal  holder  of  the  principal  note 
and  that  the  premises  are  being  permitted  to  deteriorate  and  the 
value  has  become  diminished;  that  the  premises  are  scant  and  insuffic- 
ient security  for  the  indebtedness  and  that  a  receiver  should  be 
appointed* 

The  bill  of  oomplaint  is  not  sworn  to.  Notice  of  the 
application  for  a  receiver  was  served  on  the  defendants  and  upon 
hearing  an  order  w?s  entered  appointing  a  receiver.   From  this 
order  an  interlocutory  appeal  was  taken  to  this  court. 

The  order  recites: 

"Upon  the  complaint  in  chanoery  to  foreclose  being 
presented  to  the  Court,  and  the  Court  being  apprised  there- 
from th?»t  said  trust  deed  herein  sought  to  be  foreclosed 
pledges  all  rents,  etc,  ajnd  it  further  appearing  from 
said  oomplaint  in  chanoery  that  the  premises  are  meager 
and  scant  security  for  said  indebtedness  secured  by  said  trust 
deed,  etc. 
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"Wherefore,  the  Oourt  having  read  the  said  complaint  In 
chancery  finds  that  there  is  good  ground  and  cause  for  a 
receiver,  etc.* 

Ho  affidavits  were  filed  in  support  of  the  hill  of  com- 
plaint and  no  evidence  heard  by  the  oourt  in  support  of  the  motion. 
It  is  apparent  from  the  record  that  the  order  appointing  I  receiver 
was  based  upon  the  unverified  hill* 

The  court  in  the  case  of  Daley  v.  | els on.  119  111.  App, 
627,  in  its  opinion,  says: 

■The  power  of  a  oourt  of  ehanoery  to  appoint  a  receiver  in 
a  proper  case  is  undoubted,  but  the  exercise  of  that  power 
is  a  totally  different  proposition.  A  receiver  is  not  usually 
appointed  before  answer  unless  fraud  or  some  other  strong 
ground  to  induce  the  court  to  act  is  presented  and  is  clearly 
proved  by  affidavit.  A  petition  for  the  appointment  of  a 
receiver  must  he  verified.  If  the  motion  is  hased  upon  the 
allegations  of  the  hill,  that  pleading  must  he  sworn  to. 
Salter  v.  Backus .  33  111.  115;  3iegmund  v.  Aspher.  3?  Ill*  App, 
123;  17  Enoy.  PI.  &  Pr.  pp.  736,  738,  and  notes," 

Before  the  coming  in  of  an  answer  the  court  should  not 
appoint  a  receiver  except  after  a  sufficient  showing  and  this  should 
he  hased  upon  a  verified  hill,  affidavits  or  evidenoe  heard  in  open 
oourt.  From  the  proceedings  in  this  cause  it  appears  that  there  was 
no  evidenoe  upon  whioh  the  court  could  hase  the  order.  The  bill 
heing  unverified,  it  should  not  be  taken  as  true.  We  have  held  in 
this  oourt  that  the  pledge  of  the  rents  in  the  trust  deed,  while 
entitled  to  weight,  is  not  alone  sufficient  to  require  the  appointment 
of  a  reoeiver,  hut  that  the  equities  of  the  case  should  he  considered 
hy  the  chancellor.  Frank  v*  alegel.  263  111*  App.  316* 

For  the  reasons  stated  in  this  opinion  the  order  of  the 
Circuit  Oourt  appointing  a  reoeiver  is  reversed* 

ORDER  REVER3ED. 

HALL,  P.J.  AND  REBEL,  J.  CONCUR. 
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aft.   f&f8IT>U«   JUST  Id  ItATCHKTT 

d«i.iv  2U5D  an  mm  or  m  saona. 

By   til*  writ  defendant*  in  th*  trial   oourt   so  k  to   revere* 
a  judgment  in  favor  of  plaintiff  for  the   su»  of  $4C0    antered  upon 
tho   finding  of  the   oourt.      The   aotlon  waa   of  the   fourth   claeo   In 
eontraot.      Plaintiff  In  her   statement  of   claim  averred   that  defend* 
ante  *«ro  indebted   to  her  in   tho  amount  of  the  jun4  merit   under  tho 
torso  of  an   industrial    funeral  or  burial   policy,  Ac.    24260,   issued 
to  hor  deceased  husband,   Frederick  K.   Kennedy.      The   statement  averred 
the   death  of  Fred*riek  K.   Aennedy  on  October  11,  1S32;    that  tho 
premium*  on   tho   policy  were  not  la  arrears:    that  proof  of  death  had 
boon  giver*  to  defendant*  eh*   refuted   and   failed   Ho  perform  a  burial 
•f  tne  ineured;*   that  plaintiff  necessarily  expended   the  sub  demanded 
for  burial  of  the  dceonoed,    and  that  defendant*  refused  to  pay   tho 
oust     or  any  part   thereof. 

Def -riant*   filed   an   affidavit  of  merit*,   denying  that   thoy 
were  indebted  On  aecouat  of  tho  policy,    stating  that   thoy  had  n* 
knowledge  a*  to  whether  Frederick  K.   &*nn*dy  was  dead  or  alive   arid 
demanding  strict   proof  in   that  respect.      The  affidavit  also  aver* 
that  the  premium*  on  the  policy  ver*  in  arrears  before  uetobcr  11, 
193fl,   and  denies   ttiat   any  proof  of  death  was  giv*n   to   defendant*  a* 
alleged  in  plaintiff ♦■  statement  of   claim.     Other  alleged  defence* 
ar»   set  up  which  w«  think  it  unnecessary  to  recite. 

Plaint!  if  administratrix  ha*  not  appeared  in   thi*  ecurt   to 
•upoort   tho  Judpaent,  whlc;<   it   ia  apparent  must  be  reversed   for   tho 
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reason   that  there  In  no  proof  whatever  tending  ta   show  any  lia- 
bility upon  ths  part  of  either  defendant. 

Certificate  2»e.    24280,   introduced   is  evidence  by  plaintiff, 
indicate*  that  Lincoln  Burial   Association  is  a  corporation  organised 
under  the   laws  of  Illinoia  with  a  paid  in  capital  of  $SC,0vv.     It 
oortifieo  that  Frederic*  a.   Kennedy  io  a  notebcr  of  tho  'Funeral 
Service  Sywten"  and  that  in  consideration  of  a  weekly  uaycwent  of 
3o«T  nml   in   compliance  with   tho  condition*  of  tho  certificate  and  By- 
laws of  tho  6y»ten,  he  lo  entitled  to  a  *400  funeral   ao  described. 
The  certificate   statss: 

"It  is  agreed  that   the  Lincoln  Burial  Association,   a  cor- 
poration organised  and  exist ing  under   and  by  virtu*    of  the  Laws 
•  f  the  State  of  Illinois,  will   furnish  for   tho  FUBKKAL  S&RVICft 
SYSTEM,  operating  in   compliance  with  the  Act  of  the  Legielatur*  of 
the  State  of   Illinois  entitled    'An  Act   relating  to  Burial   insur- 
ance Societies*    approved   June  1C,   1927,  a  funeral   for  the  hold** 
of   this  certificate,    consisting  of  preservation  of  bcdy,   robe, 
•ouch  or  half-o  uch  eseket,    equivalent   to  hearse   and   four  care,   or 
one  hearse,   two   funeral   ears,  grave  box  and  grave,    at  the  death  of 
said  holder  of  certificate. 

"Said  aea.be*  hereby  agrees  to   the  above  naned   conditions  as 
a  part  of  the   contrast  upon  rhieh   said  funeral  benefits   MM   to  be 
furnished.'1 

The  certificate   appeare   to  have  teen   issued  March  2S,   1929,   and  io 
executed,    "Funeral  Service  3yetea,t  it.   d.  BeOavoek,   President,  In.  H. 
MeGavock,   Secretary.- 

The  Funerai    Service  Syetem  by-laws  appear  upon  the  back  of 
thio  eortlfleato,   ad   in  typo  larger  than   that  in  which  other  parts 
of  the  by-laws  are  printed,   is  a  notice   that  in  case  of  death  it   le 
important  that   the  hone  office  of  the  Lincoln  Burial  Association  bo 
notified  immediately.     There  is  nothing  in   the  certificate  w  ion  in- 
dicates that  Mm  h.  .kcUavook  is  to  be  personally  liable,  nor  does  the 
evidence  given  at   the   trial   tend  to   ahow  any  facts  which  would   estab- 
lish a  personal  liability  on  hie  part,      1'hie  fast  alone  would  an-ier 
the  law     of  this  ut at*  require  a  reversal  of  the  joint  judgment,   it 
having  been  uniformly  held  by  the   courts  of   thio  State  since  Mc- 
Donald ▼.   Wllkle.  13  111,    22,   that  where  a  Judgment  joint     against 
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tw©  or  »ore  def  'tudants   la  srroneou*  as  to   any  one  of  thea,   it  »ust 
o«  reversed  ss   to  ail. 

The  corporation,  however,    further  contends  that  the  evidence 
falls  te   show  any  liability  on  lie  part,     as  already  ot,*te«It    the 
certificate  Is  In  evidence.     The  uncontradicted  proof  tends  to 
shew  that  Fred-riok   R.  Kennedy  ;!led  October  11,   1932;    that  plain* 
tiff  arranged  for  his  funeral   and  burial   ;3&i    tnat   the  funeral  Ser- 
vice  Syetesi  did  not   contribute  any  sua  whatever  In  that  respect. 
Plaintiff  testified  that   bhe  **nt  to  defendant's  place  of  business 
and   asked   for  the  adjuster  and  was  told  that  he  was  not  in   and  that 
defendant   did  not  owe  anything.      It  was  a&nisted  tuat  defendant 
corporation  had  not  paid  anything  on   the  claim.     On  cross  examination 
plaintiff  said  she   first      «t  to   the  office  of  defendant  on   the  17th 
or  13th  (evidently  Keening   the  17th  or  loth  of  October,   1932),    for 
•he  adds  that    "he  newer  wont  to   thorn  before   the   funeral.      3he   also 
said  that   she  had  newer  sado  a  demand  on  defendant     for  the   ssrwioo 
•r  goods  described  in  the  certificate;    that  she  newer  rep^rttA  the 
death  to  defendant  before  the  funeral,  and  that  defendant  newer  de- 
nied or  refused  to      Iwe  a  funeral   as  tailed  fox  in  the  certificate. 
There  Is  no   proof  of  notice  of  death  before  burial.      Upon  the  un- 
contradicted  evidence   It  must  be  held  that  plaintiff  was  not  on- 
titled  tr>  recover. 

The  judgment  is  therefore  reversed  with  a  finding  of  facts 
ad  judgment   entered  in  fewer  of  defendants  in   this   court, 

1BVXRSE9  WITH  A  Fli. DlJUi  Of  *ACT8  A*»  JUlXUtiUtf  *&*&. 

KeSurely,   J.,    concurs. 

0*Connsr,   J.,   specially  concurring:     I  agree  with  the  conclusion 

reached  but  not  with  all   that 
is   said  In   the  opinion. 

(See  next  page.) 


*•**  II   ,«wtf*   *•    ■  divot  %« 

■>•»«#•*  .;•  .t*»&F  «*.•• 

, 

•_>".»-     ,u«;.        rlMt*Wft  Mti    :'.:■:■,     MM  NHN     GPVM  *         i*4V    **•'■"    Nil 

MiTIM    <■■:                               a>V.ft   «o   *H«£0*S  *   •*««  *•*»*   fe*ft'   »lfft     fmtit    *ii>8 

v»n  Mil  .   I»»«fit»«»*  »lw 

•an   Mil    rtocif      .X*.; 


■§4 
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3?21»  F1SBIJSC  07  FACTS. 

*•  find  at  fact*  that  there  is  no  proof  te;<d.ln«$  to  »*»©» 
that  either  of  the  def^Edsnta  la  liable  to  plaintiff  upon  tho 
alleged   contract  upon  *hieh  aha   euea,   and   that  judgment   ahould 
bo   entered   in   thia  court   in  favor  of  defendant*. 
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HORATIA  R.  STOCKT08", 

Defendant  in  Error, 

VS. 

CITY  OF  CHICAGO,   a  Municipal 
Corporation, 

Plaintiff  in  Error. 


mOR  TO   SUPERIOR   C 
05"  COOK  C0U»tf 


27  5  I.A.633 


MR.  PRESIDING  JUSTICE  kATCHETT 
DELIVERED  THE  OPINION  OP  THE  COURT. 

This  is  a  writ  of  error  "by  defendant  City  to  reverse  a  judg- 
ment in  the  sum  of  $2500  entered  upon  the  verdict  of  a  jury  in  an 
action  on  the  case  for  personal  injuries,  motions  of  defendant  for 
a  new  trial  and  in  arrest  having  been  overruled. 

The  declaration  averred  that  plaintiff  on  October  17,  1928, 
sustained  injuries  by  reason  of  the  negligence  of  defendant  City, 
in  that  it  permitted  a  break  or  hole  to  remain  in  the  street  pave- 
ment on  the  public  highway  in  front  of  No.  6220  Cottage  Grove  ave- 
nue, in  the  city  of  Chicago,  without  any  warning  signs;  that  defend- 
ant knew  or  ought  to  have  known  of  the  defective  condition  of  the 
street,  and  that  plaintiff,  while  crossing  the  street  with  due  care 
for  her  own  safety,  fell  into  the  hole  breaking  both  her  ankles  and 
otherwise  severely  injuring  herself.   The  declaration  alleged  due 
notice  was  served  on  defendant  City  on  April  16,  1929.   The  written 
notice  was  set  up  verbatim.   Defendant  filed  a  plea  of  the  general 
issue  and  a  plea  of  non- ownership. 

There  is  no  contention  here  that  defendant  was  not  negligent 
or  that  plaintiff  was  guilty  of  contributory  negligence,  or  that  she 
was  not  injured  under  the  circumstances  alleged  in  her  declaration, 
but  defendant  earnestly  contends  that  the  judgment  should  be  reversed 
because  of  the  alleged  failure  of  plaintiff  to  prove  the  facts  as 
stated  in  the  notice  served  upon  the  City.   It  is  contended  that 
for  this  reason  a  request  of  defendant  made  at  the  close  of  all 
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the  evidence;  for    m  Instructed  verdict   in  its  favor  should  have 
been  given,    and   further   that   trie   court  erred  in   an   instruct  ion 
given  to   the  jury  in    tiat   the   instruction  wails  mandatory  in  form 
did  not    state  in  detail   essential   facts  wnloh   the   statute  provides 
should  be  contained  in   the  notice  given  in   such  case.     Paragraph 
7,   section   2,   chapter  70  { Saith-  iurd's  111.   H«rf.    Stats.   1933)    di- 
rects  that   any  person   about   to  bring  an   action  of  this  kind   against 
city,   village  or  town   shall   "either  by  hlaself,   agent  or  attorney, 
file  in   tL*   office  of   the  city  attorney  (if  there  is   a  city  attor- 
ney,   anrf   ulso  in   the  office  of   the   oitv   clerk)    a  statement  in  writ- 
lag,    signed  by  such  person,  his  agent  or  attorney,    giving  the  name 
of   the  person   to  who*   such  cease  of   action  has  accrued,   the  name 
and  residence  of  person   injured,    tne  date  and   about   the  hour  of    the 
accident,    the  nl *ce  or  location  where  such  accident  occurred  and 
the  name  and  address  of   the  attending  physician   (if  any)." 

Nearly  all   the  oases  of   the  Supreme  and  Appellate  courts  of 
this  State  construing  this   section  of  the   statute   are  eited  in   the 
briefs.      Oef  •*  dant  says   that  the   statute  is  mandatory  and  creates 
a  condition  precedent   to   the   ri*ht   to  bring  suit;    that  plaintiff 
am?t   aver   and  prove  the  notice,   and   that  otherwise  the  cause  of 
notion  cannot  be   sustained.     It   cltee  Jtrfqrd  v.    City  of  Peoria, 
129   111.    846;   Walter*  v.    City  of  Ottawa.    Ml    111.    269;   Ouiaetto  v. 
Cjt^pf  Chicago,,   242  111.    801;   Langguth  t»,   Village  of  Jjljeficoo,.    253 
111.    805;   3wenson  v.    Cltv    of  Aurora.   196   111.   App.    S3;   Village  of 
Paw»on  y,   Sstrqg,   243   111.    Apr,.    §52;    and  grey  v.    Clt?  of  Qiioago. 
246   111.   Apo.    174,    reversed  in  330  111.    6409      Condon  v.    City  of 
Chlc-tgq.   249   111.    596,    is  also   cited   to    the  proposition   that  a  plea 
of  the  general   isnue  by  defendant  requires  plaintiff   to  prove  the 
notice  as  allag»d    I;,   tne  declaration. 

There  is  no   question   that  these  eases  eustain    the  goaeral 
proposition  of  law  as   stated   *nd  held  that   the  question  of  whether 
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there  has  been   proof  of  notice  way  be  raised  by  a  motion  for  an 
instruction  In  def -ndant'e  favor  at  the   close  of  all   th«  evidence. 
Defendant   in   its   reply  brief  has    also    cited   a  large  nuisber  off  eaiei 
othor  jurisdictions  wuich  we  do  not  doom  necessary  to   discuss, 
•  ice*   th«  language  of   the   Illinois   star . ito  aa   construed  by  the 
11    inols   courts   is   controlling. 

The  facta  disclosed  by  the  record  here  are  that   the  deela- 
ration   set  up  vt.-rV.tia  a  notice,    the  sufficiftnoy  of  which  la  net 
challenged,    uni   that  upon   tne   trial    prsel'  was  fiiade  of  the   execution 
of   this   notice  by  plaintiff  and  due  service  of  the   aane  upon   the 
proper  officials  of   the   City.      Plaintiff  did  not  offer  further 
proof  ae   to   the  tr.;th  of  the   precise  facts   stated   in   the  notice. 
Plaintiff  oeeas     o  have  takes   the  -joeition    that  havir.g  proved   the 
■M   "xeoution  ej    th*  notice   and   Its   eerriee  upan  defendant,    thia 
waa  PTfcgfl  f *c.le,  auffi elect   to   show  compliance  with  the  orowislens 
of   the   statute,      ho   evidence   la    the   contrary  was  offered  by  defend- 
ant.     The  notice  allied   in   the   d.eciaratici    and  received   in   evidenea 
atatea:      "The  uuae  **nd  address  of  s»y  attending  phyelclana  are  Dr. 
K.   S.    Stewart   ard  i"red  *.  hoeller,   both  at   826  E.    61et  iitreet, 
Chicago,   Illinois.1*     Dr.   Utewart  when   called  aa  a  witness  at  the 
trial   in  response   to   a  question   as   to  ^iere  he  lived,    replied,    "6751 
Cornell  avenue,"   and   as  a  natter  of  fact   there  is  no  proof  whatever 
in  tiie   record  as   to   trie  residence  of  Dr.  ?red  V.  koeller.      The  notice 
atatea  the  ad'ress  of   * cth  Doctors  Stewart  and  hoeller  te  be  326  K. 
Slat  atroet.      In  other  worda,    tne  record,    other   than  aa  indicated 
by  the  introduction  of   tJ.a  written  notice  in   eviienoe,   does  not  dia- 
oioae  onytl.in;;  whatever  aa    to   the   adlreas.of   either  of  Hag  attending 
physicians  at    the  time   the  injury  occurred.      The  contention  of  de- 
fendant  is   that  it  was   essential   to  plaintiff's  case  that   she  make 
such   proof.      A*r  contention  is   that  by  proof  of   the   service  of   the 
notice,  which  notice  was   aa  alleged  la  her  declaration,   ahe  act   thia 
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burden  of  proof;    that   the  proof  is  Mflpjl  ■ss^l   sufficient   and,   in 
the  absence  of   any  proof  irot.  ^Licu  a  Jury   could  reasonably  find 
to   the  contrary,  must  be  regarded  as   establianed.      This  court  is 
•ottiii.itt*1  to   the  construction  of  the   statute  for  which  plaintiff 
contends,      Thus  in  haz»ard  v.   Oitj,   of  Ohloaao.   259   111.   app.   166, 
where  defendant   contended  that   there  was  no  proof  of  the  f  vets   al- 
leged  in   the  notice,   altho-  mb  rat  I  notice  as 
set  up  in   trie  declaration  was   in  f  »ct   served,    this   court  said: 

**'o   eemplaxat  is  s»ado  as   to   the   sufficiency   of  the   notice 
or    thrt   it    'as  not    served  ur>on   the  nrsper   city  officials,   nor   la 
there  an,    contention   uiat  any  of   Hsi   information   ,.iven  in   the  no- 
llOO  was   cenlrsry   to   the   evidence   in   any  particular.      The  notice 
boiag  in  pro^»z  i'ora  and  having  bean  properly  served,   plaintiff, 
by  tntr  it   in   evidence  and   by  Making  out  her  oase     on  the 

merits  by  otner   evidence,  aade  out  a  priana  f  -j-cje   case.     It  was  not 
accessary   that   rht-  prove  by  evidence  on   the   tri:ii    that  the  matters 
eontainod  in   the  notice  as  to  nasties   Msd   a-HresaOB   of   the  attending 
phyHioif*rs  vers   at   statod  is    the  r.otioe.      if  such  evidence  has  bean 
offered  and   it  did  not   son  form  to    the  f  sets   stated  in   the  notice, 
lafaadast'a  centwtion  Bight  be  valid   as  held  in  the  authorities 
cited  by  defendant's   counsel.     JBut    there  was  no  variance   between 

-'d  aj.:J   the  no' tee,    and  we  hold   th-u   it   ens   unneces- 
sary for   plaintiff,    ii     tne   i.  stint  case,    It  prove   the  names  and   ad- 
,<■   "hylci  iiis.      It  ksl  oft«n  been    stated  by  the   Supremo 
court   and  by   tnis   court,    that    the  purpoee  of   the  statute  requiring 
notice  was  to   jive   the  MMtlelaalify  information   to   enable  it  to  in- 
vestigate  the  merit t  of  a  claim  made  by  a  person  against   the  munlol- 

t.y  and   to   properly  defend  an   action   in   case   suit  were  brought. 
In   the  instant   oase  the  information  was  given  by  the   serving  of   the 
notice  and  no   complaint  is  made  that   such   Information  was  inaccurate. 
The  statute  was   eouollsd  with." 

The  opinion   In   that   ease  was  filed  November  3,   1630,    and  while   the 

eases  were  not   reviewed  in  detail,   on   examination  of  the  briefs 

filed  in  behalf  of  the  City  of  Chicago   shows   that   practically  all 

the  Illinois  cases  now  cited  were  also   cited  there. 

In   the   still  later   case  of  Urmham  v.    01  ty  of  Chicago.    260 

111.   App.    990,    it  was  again  argued  in  behalf  of  the   city  that   the 

plaintiff  had   fall«d   to  prove   the  contents  of  the   statutory  notice 

eerved  upon  it.      There  the  notice   contained  the   ntat«.er<t   that    the 

attending  physician  was   "I)r.  Metis  cracker,    4100  W.   Madison  Street, 

Chicago,   Illinois."     It  appeared   that  ehen   the  plaintiff  was   injured 

on   the   street    some  of  the  neighbors  called  a  doctor  but  his  name  was 
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not  given  b>   any  wi tneee.      The  plaintiff  tu  taken    the  next  day   to 
the  County     hoepltol  where   ehe  wee  under   the  enre  of  a  Dr.   Stein- 
berg end  a  Dr.  arenenberg.     the  defendant  contended  on  the  au- 
thority of  Hamilton  Co.   v.    Channel  Chemical  Co..   32?  111.   362, 
that   einco  the  notice  named  Dr.  Bruoker   ae   the  attending  physician 
and  the  plaintiff  did  net  prove  that  he  had  attended  her,   the 
proof  failed  to  make  out   the   eaee  etated  in   the  declaration.      Thie 
court  told: 

•This  le  manifestly  not  applicable   to  the  lnetent   eaee. 
in  frev  v.    City  of  Chicago.   33o  ill.    64^,   whether  the  plaintiff* 
place  of   reeldenee   and   the   phyeloian'e  addrees  were   correctly 
glren  in  the  notiee,  were   controverted  question*  of  f*et,    te  de- 
termine which  evidence  wae  neeeecary. 

Here,   there  wae  no   oontroverey  ae   to   anything  contained   in 
the  notice  aor  ae   to   the  extort  of  plaintiff •*  injuries  nor  the 
medical   treataent  given  her.     At  moot   there  wa*  a  variance  between 
the  eteteaent  in  the  notice  ae   to   the  attending  physician  and   the 
*▼  id  once.     Defendant  did  not  raise   the  point  upon   the  trial.      Undo  r 
oueh  oircueiptancee  the  rule  it  that,   not  having  raised   the  point 
In   the  trial   court,    it  is   too  late  to   raise  it  upon   review;    that 
advantage  nay  be  taken  ef  a  variance  upon   appeal,   it  must  appear 
that  it  wae   specifically  pointed  out   in   the   trial   court.      City  of 
gauk^ffan  vt    afraraf  \nju\,   135  111.   App.   436;    ChicMp.   fe,  .».  ii   R,,  ^U, 
V.    Dleieon.    143    111.    368.- 

This  case  was  affirmed  by  the  Supreme  court.  In  Graham  v.   City  of 

Chi  cane .   346  111.    638.        The  opinion  of  the  Supreme  court   etated: 

"It  is  contended   that  the  plaintiff  ought  not  recover  bo* 
caueo  there  woe  no  proof   that  she  wae  ever  attended  by   'Dr.   Edwin 
firueker,   4100  Vest  kadi son   street,   Cnicagu,   Illinois, '   or  that  hie 
none  and  ad  trees  wore  correctly   stated  in   the   statutory  notice  of 
claim.        The  statute  requires   the   plaintiff  in  a  eaee  of  this 
character  tc   serve  a  notice  of  hie   elain  upon  a  municipality  as  a 
condition  precedent   to   a  right  to  bring  en  action.      The  statute  le 
mandatory.      Suon  a  notice  wae  corved.      The  plaintiff  averred  it  in 
her  declaration  and  proved  it  upon   the  trial.     jh,e   s,t,»*Mt,f  ,doo o  aj% 
rooulre  a  plaintiff  to  furnish  proof  of  each  and  every  matter  set 
out   in   the  notice.      It   le  apparent  that  if   the  notice   specified  a 
date  of  the  accident   and   h  different   dat*   therefor  wae   suown  by  the 
evldenc*   the  notice  would  not  be  in  compliance  with  the  reauiret.ente 
of  the  etatuto  end  a  suit   to  dismiss  on  that   ground  would  bo  allowed, 
but  if  there  ie  nothing  in  the  proof  to  contradict  the  recitals  of 
the  notice,   or  if  there  is  nothing  to   show   that  a  reeltal   le  untrue, 
there  le  no  gr  und  for  a  motion   to  dis&lss.      The  statu ts  provides 
that  the  notice  must  be  given  and   the  rules  of  practice  require   that 
proof  of  service  ef   the  notiee   ahall  be  made  upon  the   trial.     In 
this  eass  a  copy  of   the  notiee  was  introduced   in   evidence  and  proof 
vac  made  of  its   service,     teething  appeared  in   the  evidence  to   con- 
tradict any  recital,     fco  effort  wae  made  to   chow  that  Dr.   Brucker 
was  the   attending  physician  or  that  hie  addrees  wae   correctly  stated 
in   the  notiee.      There  is  no  proof  at  all  in  the  record   concerning 
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theee  aattera,    and  we   eee  bo   good  r*»^»on  way  the   plaintiff   should  be 
required   to  make  affirmative  proof  of  the   truth  of  recitals  of 
this   character  unices  th»y  are  chall»nged   and  nut  In  issue.     ;i ew- 
er or,    the  notice  vhicn  wao  offered  in  evidence   stated  upon  its   face 
that  Dr.   trucker  *u  the  attending  physician  and  gave  hie  address. 
Jio  objection  ems  raieed  by   the  defendant  beeauee  of   the  lack  of 
positive  proof  and   the   court**   attention  van  never  called  to  it. 

Counsel    for  the  City   claim  that  proof  of  these  scatters  was 
nade  neeeseary  by  a  pi^a  of  the  general  1  issue,   and  cite  Condon  Tf 
Cl,ty  pf  Chicago f   849   1Ai«    ^6,      ^e  cited   case  does  not  hold  that   a 
plea  of  the  general   issue   requires  proof  of  all  Batters  set  up   in 
the  notice.      It   ei.  ply  holds   that  th#  giving  of  a  notice  is  an  es- 
sential part  of  the  ri  jit  of  notion  and  that  n  plea  of  the  general 
issue  necessitate*  proof  that   the  notice  was  *,lven.      The  giving  of 
the  notion,   and  sot  ite  contents,    Is  what  n  general  tr avers*  puts 
in  iseue," 

tings, 

The  purpose  of  the  statute  le  to  protoet  cltiee  from  un- 
warranted and  unjust  claims  Bade  against  then  and  to  enable  then 
to  prepare  a  proper  defence  in  all   eases.      The  statute  should  bo 

construed  so   so  to  assist  in  the  purpose  for  which  it  w«s   enacted 
jHHP/s  *e. 
and  should  not  be  used  as  n  moans  sf  entrapolng  an  honest  plaintiff. 

The   etatute  dices  not  require    the  residence  of  the  physician   to  be 
given.     It  direots  that  hi*  sd1dr,sss   shall  be   stated   in  the  notice. 
The  proof  of  service  having  been  Bade,   the  notice  Itself  was  prists 
fjajfle.  ovi denes  a*   to   the  truthfulness  of  the  foots  therein  narrated. 
There  Is  not  a  scintilla  of  evidence   in   this  record   tending  to   show 
that   there  was  any  «lsstate*&»nt  whatsoever  a*  to  any  fast  of  which 
plaintiff  wn*  required   to  give  notice  to  defendant.     J?or  the  reasons 
etated   the   court  did  not  err  in  denying  the  notion  of  defendant  at 
the  cloee  of  all   the  evidence  for  an  instructed  verdict  in   ite  favor. 

Of  the  came  nature  is  defendant's  further  contention  that  the 
court  erred  in  giving  plaintiff's  instruction  io.    2.      This  instruction 
directed  a  verdict,   and  after  stating  other  necessary  elements  sf 
plaintiff's   cause  of  notion,   in  substance   stated  that  if  the  jury 
should   further  find   that  plaintiff  wltnln   six  months  after  the 
neeldent   caused   the  notice  to  be  served  upon  defendant   *ln  accordance 
with  the   etatuts,    then  you  are  instructed   that  you  should  find    the 
defendant  guilty."     It  ie  urged   that  this  instruction  was  defective 
in   that  it   failed  to   »*t  out  in  detail  the  material   fasts  which  the 
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CaROlIBS  CH03S, 

Defendant  in  £rro 

vs. 

SlLLlA*    G.    CA8CQK, 

Plaintiff  In  Srror.      ) 


)R   TO  BUBlClJPAi.   I 
0?  CHICAGO.? 

2  75I.A.  633' 


KM.    JUJTIGS  moSURKLT  9KLIVB8B9  TUB  OPIlilO*  OF  Th*  COURT. 

Plaintiff  brought   suit   to   recover  money  whica  she  alleged 

she  had  leaned   to  defendant,   and  upon   trial  by  a  jury  had  judgment 

for  #944. 15,  which  defendant   seek*  to  have   reversed. 
first 
Defend an^/saye  that   the  verdict   is   contrary  to  the  evidence. 

Plaintiff  and  defendant  had  worked  together  in  various  factories  and 
had  seen  upon  friendly  terms  for  a  long  period  of   tine;    At   the   time 
when  plaintiff   says   she  leaned  defendant  money  they  were  fellow  em- 
ployees cf  a  printing  concern  in  Chicago;    plaintiff's  name  at   that 
time  was  Caroline  Specht;    she  subsequently  married  a  kr.   Cross.     So* 
fendant  and  his  sob  bought   from  a  dealer  in  Woodstock   two  automobiles 
which  required   a  cash  payment  from  him  of  91700;     $700  of  thlo  was 
paid  August   8,   1927. 

Plaintiff  testifisd  that  on  August  13th  defendant   told  her 
that  he  wantsd  to  buy  a  new  aut  mobile,    and  as  he  did  not  have  suf- 
ficient money  asked  her  if  she  would  land  it  to  him,    premising  her 
4%  interest.      Plaintiff  and  defendant  had  separate  aecounto  in   the 
Broadway  Trust  k  Savings  Bank,   and   they  went   together  to   this  bank 
and  drew  out   their  savings  accounts;    plaintiff  drew  out  9346  and  a 
few  cents  and   says  that  she  gavs   to   defendant  $343,   retaining  the 
Odd  cents.      Defendant  drew  out  9377.63,  which  was  the   entire  amount 
of  his  deposit.      Defendant   concedes  that  on   this  occasion  plaintiff 
withdrew  her  money  from  the  Broadway  bank,   but   testified   that   she 
said   she  wished  to  deposit   it   in  another  bank,    and   that  he   took 
her  to   the  other  bank  for   that  purpose.      Ho  denies  that  plaintiff 
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loaned  him  tiilt  money.      There  it  no   evidence  that  plaintiff  mad* 
»uch  a  deposit  in  another  bank,      tthe   says   that  &  few  days   there- 
after  defendant  gave  her  a  memorandum  la  writing  dated  "3-13-27, • 
containing  th*  words,    •Carol in «  fcpecht,   duo  $646, OQ*,    Site  testified 
that   at  intervals  thereafter  he  made   throw  payments  of  #50   each, 
sad  eaoh  tiae  marked   the  payment  upon  the  memorandum;    that  all  the 
writing  and   figures  on    the  meaorandua  wsrs  x&de  fey  the  defendant. 
Thlo  writing  was  introduced  in  evidence. 

Defendant  denies  waking  this  memorandum,   or   that  any  of 
the  writing  th»reon  Is  his.     Plaintiff  lntroduood  two  other  writings 
admittedly  containing  handwriting  of  defendant.      One  was  the  roeeipt 
or  voucher  drawn  fey  defendant  when  he  withdrew  his  sowings  account 
from  the  Broadway  bank  en  August  13th,   the  other   the  signature  card 
aade  fey  defendant  when  ho  opened  his  account   at   that  feonk.      Ihe 
jury  had  the  opportunity  to   compere  defendant's  writing  on  thooo 
papers  with  the  writing  and  figures  en   the  memorandum  which  plaintiff 
cays  defendant  gave  her.      Photostatic  copies  of  the  memorandum  and 
these  papers  are  in   the  record  feefore  us,    sad  comparison  of  the 
came  leads  to   the   conclusion   that   the  Jury  w*e  justified   in  believing 
all  were  aade  fey  the   seme  person  -   the  rtef andant. 

Although  plaintiff's  version  is   contradicted   in  some  unim- 
portant particulars,   yet   the  jury  could  properly  find   that   she  mads 
the  loan  to  defendant  as  she   testified. 

Complaint   la  made  of   the  rulings  of  the   trial   court  en   the 
attempt  of  counsel   for  defendant   to  impeach  the  testimony  of  the 
plaintiff.     There  had  been  a  previous   trial  of  this  cause  and  de- 
fendant wished   to   show  that  upon   the  prior   trial  plaintiff  had 
testified  that   she  had  loaned  defendant  altogether  about  $150. 
Proper  questions  tending  to   show   that   she  had  so  tcetifled  were 
admissifels  as  tending  to   impeach  her  testimony  In   the   eeeond 
trial   ao  to  lending  defendant  #846.     However,   defendant  did  not 
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ccnfine  hiiseslf   to   thess  questions  but   sought  to  introduce  the 
stenographic  report  of  tho   extended  colloquy  between   the  olaintifl* 
and  tho  former  trial  judge,     anamination  of  thlo   colloquy  clearly 
•how*  that  both    'ho  trial   court   and  tho  plaintiff  wore  confused 
«H   the  trial    court  expressed  impatience  with  the  plaintiff,   using 
language  tending  to  humiliate  har,    such  as,   "Don't  you  understand 
English?"     an-»,    "We  will  be  playing  around   »ith   this   ease  three 
weeks  if  this  lady  doesn't  stake  up  h<?r  mind."     fcuch  comments  ob- 
viously had  no   place  lr.   the  aacond   trial.      Counsel    for  plaintiff 
suggest*  that   the  purooee  of  the  offer  eas  not   so  much  to   impeach 
the  witness  as  to  bring  before  the  jury  the  obvious   confusion  on 
the   former  trial   and   the   sharp  remarks  of   the  trial   court  on   that 
trial,   thus  tending  to  prejudice  tho  plaintiff  on   the  present 
trial.      Such  an  offer  of  nroof  was  rightfully  rejected  by  the   court, 

Upon   the  trial   counsel   for  plaintiff  asked  defendant,  who 
was  testifying,    to  write  the  nave  "Caroline  3pecht*  on  a  piece  of 
payer.     His  counsel  objected,    and  defendant   indicated   an  unwilling- 
ness    to  do    thla.      In  his  argument   to    the  jury  plaintiff's  attorney 
commented  upon  this  refusal  of  defendant   to  write  plaintiff's  name 
so   that   the  jury  mi^ht  compare  thie  with  the  name  appearing  upon 
the  memorandum  whloh  plaintiff  says  defendant  gave  her.      Counsel 
c  uld   properly  comment  upon   this   refusal   and   there  was  nothing  ob- 
jectionable in  what  h*   said.      Other  suggestions  are  made  as  to  in* 
proper  argument,   but  nothing   said  was  prejudicial. 

Defendant   says  that  the   etat«*«n.t  of  claim  und  affidavit 
were  for   $903.  Vi,   whereas   the  verdict   <a&d   judgment  were  for 
1944.15.     A  witness  for  plaintiff   testified   as   to    the   interest  due 
on  the  unpaid  principal,    and   the  verdict   and  Judgment    took  this 
into  aeoount.     We  are  not   disposed  to  disturb  the  amount  of  the 
judgment.     Bo  objection  was  raised  in  th«   court  below  as   to   the 
verdict  and  judgment,   and  the  point  Is  mads  in   this   court  for    the 
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first  ti»«.        the   »tate»«nt  of  clain  alleged   that  defendant  had 
premised  ts  pay  *£  Interest  per   *nnusi  on   the  original   sua,    wad 
interest  was  figured  to   the  date  the  statement  was  filed   in 
court.     Manifestly   the  interest   continued   thereafter  and  plain- 
tiff was   entitled   to   internet   to    the  date  of   the  trial. 

The  jury  was  justified   in  its  conclusion,   and  as   thers 
were  no  rewersitele  errors  upon   the  trial  the  judgment  is  affirmed. 

iUtohitt.   P.    J.,    concurs. 

C 'Connor,    J.,    specially  con  our  ting:      I   agree  with  the   oonolusion 
reached  in  the  opinion  of   the  court  but  not  with 
all   that  io  a a id   concerning  dofen  ant's  endeavor    to 
impeach   the  plaintiff  by  showing  what  took  plase 
on   the  former   trial. 
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CIVIL   SRRVi  ;?      l>ARX>  OF  LISCOLS  PARK 

civil  a?.RViu£  doaUMXW, 

A-'T)«llant». 
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i 
MS.    JU8TIOI  KaOUiiRLY   BSLIVhtRXD  TKX  OPIfclOlS   OF  THK   COURT. 

this   la  an  appeal   ir«  an  order  of   the  Ruperier  court 
qu&snlng  the   raoord  *n3  proceedings  of  the  Civil   Service  Costal  e- 
aian   of  Lincoln  Park. 

A  writ  ol'  car tip  r  arl  had  i  earned  to    tha  Coraai >.-eior.,    to  wulsh 
a  return  waa  made;    it   charges  taut   tha  petitioner,  Byron  V.   Veriung, 
fai   employed   aa  a  patrolraan   by   tha  Cooj&I  salon  ere  of  Llneoln  Park; 
that  ha  vai  ordered  by  hie   euper  lor  officer.   Captain   Caaucls,   Jr. , 
cojsmanding  officer  of  the  Police  Department  of  Lincoln  Park,   to  re- 
port for  certain  police   Juty  on  April  17,   I&33;    tact   petitioner  did 
not   do   aa,   but  absented  himself  without   permission  ol  hia  superior 
officer  and   thereafter  waa  for   days  absent  without  permission;    that 
en  April   22,   1933,   petitioner  waa   suspended  from  duty  and  charges 
were  preferred    igainst  hia,   of  which  he  waa  notified,   and  a  hearing 
waa  had  May  9,   19«;    tuttt   tha   s*on     t*»stiuony  of  witnesses  was 
heard,   both  for  petitioner  and  respondents,   petitioner  was  found 
guilty,   and  It  was  ordered   that  he  be  removed  and  discharged  from 
the  position  of  patrolaan  in  the  classified   serrice  of  Lincoln  Park. 

ln  Carroll  y,   .-iougton.   341   111,    531,    the  proper  practice  in 
such  eases  is   stated  at   some  length.      It      olds   t.<at   the  reviewing 
court  has  no  power   to  pass  Upen   the  conclusion  ©f  the   inferior 
tribunal  but  stay  examine  tha  proceedings  to   determine  wither   tha 
inferior  tribunal  had  jurisdiction,   and   tha  facts  upon  which  Juris- 
diction  Is  founded  icust   appear   in   the  record,   which  also  must  show 
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that  the  inferior  tribunal  had   jurisdiction   to  hear  and   determine 
the  ease   and   that   it  proceeded  legally. 

In   the  instant  case   th*  record   si'.ca   that  the  Civil  Service 
Commissioners  had   jurisdiction,   that   charges  wsre  made,    proper  notfcee 
was  given  and  a  hearing  had  at  which  evidence  for  both  parti ee  was 
heard.      The  reoord  presented  w»uld   require   the  reversal  of  the  order 
of  the  Superior   court,  which  quashed   the  proceedings,    if  the  find- 
ing of  the  C©t-imit!9ion  was  sufficient.      The  finding   does  not   specify 
the  charges,   and   concludes,    *we  do  furtner  find  that   said   charges 
as  filed  by  Captain  James  U.    Safaris,   Jr.,   against  Patrolman  Byron  F. 
Verdun*,  were  proved,    and  we   find  Max  guilty  of  the   case."     In 
Jfankhouser  w.    Coffin.   301   111.    257,   it  was  held   tnat    such  a  finding 
is  a  sere  conclusion  of  law;    that   the   finding  must   etate  the  offenses 
which  th<»  officer  wao  found  guilty  of  coe^itting. 

In  >*o»*tns  v.   Ames.    M4   111.    327,    cited  by  respondents, 
Hopkins  was  found   jruilty  of  violations  of  certain   specific   rules 
and   guilty  of  certain   specific  offensoa,    all   set  out   in   detail   in 
the   finding.      And   in    the  CarrolJL    ease,    supra,    the  court   said  that 
the   judgment   in   the  ffunkhquser  case  was   reversed  because  the  finding 
of  the  Corral  nslon  merely  found   the  defendant  guilty  as   charged, 
which  wao  a  mere  conclusion.      The  findings   in   tue  Cairo X\   case 
wore  full   and   c:»»plete,   going  into  detail   aa  to  when,  how,   and 
under  what   elreumetaneeo  Carroll  was  guilty. 

In   the  recent   case  lis   this   court,  Wltfrey  v..  tiowman   et  a4»f 
*>o.    371TO,    eoinior.    filed  march   3,   1934,  we  nad  oecaaion  to   pass 
upon  the  sufficiency  of  the  finding  that  the  petitioner  was   "guilty 
as  charged,-   and  under  the    rule  announced   in   the  Jftinkhousor  case  wo 
held  that   it   was  insuff iclont,   anri   the  cause  was   remanded  with 
directions   to   quash  the   record  of  the  proceedings. 

The  above  cited   cases  establish   the   rule    that   the  findings 
must  be  full   and   complete,   giving  details  with  dates  of  the  offenses 
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of  which  petitioner  is  found  guilty. 

It  follow*,   therefore,    that  the  order  of  the  Superior 
court  ouaening   the   return   and  the  proeeedinga  of  the  Civil 
Service  Ceswission  was  proper.   Mil  it  is  affirmed. 

ftPtflMli. 

Matehstt,   *».    J.,   an]  O'Connor,   J.,   concur. 
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LABGLEY  &  CO.,  IJSC..|r   a  Corporation,      ) 
/       Appellee, 


vs. 

HAL3BY,  STUART  &  CO.,  IHC. ,  a 
Corporation, 

Appellant. 
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GOK  COUNTY. 


275  I.A.  6334 


MR.    JUSTICE  0*C01iEOR  DELIVERED  THE  OPIKIOJi   OF  THE  COURT. 


Plaintiff  brought  an  action  of  assumpsit   against  the  defend- 
ant  to   recover  $50,000   claimed  to  "be  due  it  as  "finder's  commission" 
for  service*  performed  in  making  a  contact    between  defendant  and 
the  Hotel  LaSulle  Company,   rhareby  defendant  purchased  bonds  of 
the  hotel   company  of  the  par  value  of  $5,000,000.      The  defendant 
denied  any  liability.      There  was  a  jury  trial   and  a  verdict   and 
judgment  in  plaintiff's  f.-*vor  for  $1,000,    and  the  defendant   appeals. 

The  original   declaration  composed  of  the   common   counts  was 

filed  Decei  ber  13,   1924,      January  31,   1928,  plaintiff  filed  two 

additional,    special   counts  in  whidi  it  alleged  that  plaintiff  was 

in  the  brokerage  business  and  defendant  in   the   investment  banking 

business;    that  plaintiff  learned  the  Hotel  Labile  was  about  to 

float  a  $5,000,000  bond   issue  and    communicated  the  information  to 

defendant;    that  defendant  acted  upon   the  information,    entr-red  into 

negotiations  with  the  hotel   company,   and  a  few  days  later  defendant, 

together  with  another  investment  bouse,  purchased  the  $5,000,OtO 

bonds.     It  was  further  allgged  that  there  was  a  general  and  uniform 

custom  and  usage  among  investment  bankers  and  brokers  to  pay  a 

of  the  fae*  of  the  bonds 
commission  known  as  a  "finder's   commission"  of  1^/to  the  person 

furnishing  information  resulting  in   the  purchase  of  the  bonds. 

Ir.   the  second  additional   count  it  vae   alleged  that  plain- 
tiff was  employed  by  defendant   to  make  a  contact  between  the  de- 
fendent  and  the  hotel   company.      Defendant   do.ied  that  it  employed 
plaintiff;    further  denied  that   the  contact  alleged  to  have  been 
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mad*  "by  plaintiff  between  defendant  and  the  hotel   company  ever  re- 
fill ted  in  the  purchase  of  the  bonds;   alleged  that  defendant  never 
acted  upon  that  information  but   that   the  contact  and  purchase  re- 
sulted through  the  other  investment  house,  wholly  independent  of 
anything  done  by  plaintiff. 

Plaintiff's  president  testified  that  plaintiff  was  a  li- 
censed real   estate  broker  doing  business  in  Chicago;    that  on  Novem- 
ber 3,  1924,  while  in  the  oiflce  of  Peabody,  Hough t el ing  Company  in 
Chicago,  he  was  handed  a  circular  by  Mr,   Butter,   descriptive  of  the 
Hotel  Laoalle'e  bond  issue  of  $5,000,000;    that  it  had  been  offered 
by  the  hotel   company  to  Dillon,  Read  &  Company,    and  fclesell,   Kin- 
nicutt  &  Company,   and  that  Butler  told  him  Dillon,  Read  &  Company 
had  dropped   cut  of  the  matter;    that   the  circular  had  been  withdrawn; 
that   thereupon   the  witness  went   to   the  Hotel  LaSalle  and  talkr.d  to 
Mr,   Stevens  of  the  hotel   company,   and   shoved  him  the   circular  he  had 
just  received;    that  he  told     r.    Stevens  he  had  in  mind   some  other 
houses  that  might  be  interested  in   the  bonds;    that  they  talked  fur- 
ther about  the  matter  and  the  witness  left,    saying  he  would  get  a 
"syndicate  agreement"   and  be  baok  in  about   an  hour,    as  r>  uested  by 
Mr.   Stevens;    that  Stevens   said  he  in  the  meantime  would  get  in   touch 
with  his  father,  who   apparently  had  the  last  word  to   say  for  the 
hotel   company.      The  witness  then  went   to  another  bond  house  to   see 
if  he   could  get  a  syndicate  agreement   and  then  went   to   the  office  of 
the  defendant  Halsey,   Stuart  &  Co.,    and   talked  to  Mr.    Sills  about  the 
matter;    that  Mr.   Sills   said  he  had  never  heard  about   the  bond  issue 
before;    that  he  told  Mr.    Sills  to   call  Mr.   Stevens  on  the  telephone 
because  the  witness  was  due  there  in   an  hour;    that  Mr,   Sills   said 
defendant  was  very  much  interested  in   the  bond  issue  but  that  Mr. 
Stuart,  president  of  defendant   company,  Vfti  out  of  the  city  for  the 
day  and  would  be  back  in  the  morning;    that  Mr.   Sills  thereupon   called 
Mr.    Stevens  at   the  LaSalle  hotel   and  talked  about  the  matter  and   said 
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that  defendant  was  rouch  interested  in  the  bonds  and  would  like  to 
Bake   an   appointment;    that   alter   the   telephone  talk  Sills   said: 
"Langley,   lay  off;    that  Air,    Stevens   said  for  him  to   do   so  because 
Stevens  had  in   the  meantime  got   in  touch  with  his  father  and  re- 
quested plaintiff  to   etep  out  of   the  transaction,  which  the  witness 
stated  plaintiff  would  do;    that  he  did  not  intend  to  negotiate  the 
sale  of  the  bonds  but  only  wanted  to  make  a  contact  between  the 
parties;    that   at   that   time  Mr,    Sills  asked   the  witness  what  plain- 
tiff expected  out  of  the  matter,   to  which  witness  replied  he  would 
leave  that  matter   entirely  to   defendant's  fairness,    and  that  the 
witness  said  they  would   settle  that  matter  later;    that  witness   then 
went  to   Stevens '    office   in  the  hotel  but  did  net  see  Mr«    Stevens 
and  talked  to  hia   secretary;    that  in  the  afternoon  he  talked  to  Mr, 
8tevens  on  the  telephone,  who   told  him  that  his  father  was   "wild 
over  my  having  given  you   this  information  regarding  the  LaSalie 
hotel,"   and  that  he  wanted  to    see  his  father  and  explain  the  matter 
to  him.      The  witness  made  an  appointment  to  meet  the  father  the 
following  morning;   witness  again  went  to  defendant's  office  and 
talked  to  kr.    Sills  and  told  him  what  had  taken  place  and   that  he 
was  to   see  the  elder  Stevens  the  following  morning.     Mr,    Sills 
said  he  had  made  an  appointment  with  Mr.  Ernest  Stevens  for  Novem- 
ber 15th, 

The  witness   further  testified  that  he  saw  the   elder  Stevens 
the   following  morning   and  explained  to  him  how  plaintiff  got   into 
the  matter  an-?  what  he  had  done  up  to   that   time;    that  Stevens,   Sr. , 
said  he  did  not  want  witness  to  negotiate  with  defendant.     Witness 
replied  he  would  not  do   so  but  only  intended  to  make  a  contact  be- 
tween the  parties;    that  he  said,    "Mow,  Langley,  lay  off,   and  I  will 
get   in   touch  with  you   if  I  need  you."     Witness  then  went   to  defend- 
ant's office  but  did  not   see  kr.    Sills,   but   saw  him  on  the  follow- 
ing morning  and  told  him  what  he  had  done  in  the  meantime.      Sills 
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than  told  him  defendant  had  sin  appointment   for  the   following  raorn- 
Ing  with  the  hotel   company  when  he  thoagut   the  deal  would  he   closed, 
and  that  Mr.    Stuart  liked  the  deal. 

About   ten  days  thereafter,  JJovember  13th,  plaintiff  wrote  a 
letter  to  defendant   in  whicn  he   said  he  expected  to  he  paid   the 
usual   co.^cis3ion.     .November  13th  the   contract  was   entered  into 
whereby  defendant  bought   #3,333,400  it  the  hotel   company's  bonds; 
the  "balance   of  the  $5,000,000  issue  was   sold   to  Kiasall,  Kinnicutt 
&.   Jo. 

Plaintiff  also    called  two  brokers  as  witnesses,   who  testi- 
fied in  answer   to  hypothetical  questions  put   to   them  outlining  what 
had  been  dori"   (as  testified  to  by  plaintiff),    and  that  there  was  a 
custom  to  pay  a  finder's  commission  of  1%  of  the  par  Talus   of  the 
bonds  sold,   where  the  bonds  were   sold  as  the  r  suit  of  the  broker's 
services  in  making  a  contact  between   the  parties.      One  of   these 
witness**  also   testified  that,   assuming  there  was  no   such  custom,   a 
broker  would  be  paid  a  reasonable  compensation  for  making  a  contact 
resulting  in   the   sale  of  the  bonds,    and  that   sueh  commission  was  \% 
of  the  face  of  the  bonds. 

Witnesses  for  defendant  testified,   in   substanoe,    that  Langley 
called  at   that   offioe  November  3,   1924,   and  talked  about  the  bond 
issue  in  question,    and    that  he   again   called  on   the  4th  and  5th   con- 
cerning the   same  matter.     Mr.   Sills  denied  that   there  was  anything 
said  by  Langley  about  being  paid  for  making  a  contact  between   the 
parties,   and  defendant's  evidence  is  also  to  the   effect  that  there 
was  no   custom  of  paying  a  "finder's  commission"  of  1%  in   such  a 
transaction;    that  a  "finder's  commission"  meant   that  where   such 
services  were  performed,   as  contended  for  by  plaintiff,  nothing 
would  be  due   and  payable   to   the  broker  making  the   contact  unless 
there  wae  an   express  agreement' between   the  parties. 

Defendant's  evidence  is  further  to    the   effect   that   after 
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Kovember  5th  defendant  dropped  the  matter  and  nothing  further  was 
done  until   about   ten  days  thereafter,   *hen   a  kr.   Terry,   who  was   con- 
nected with  Kirsell,   hinnicutt  ft  Co.,    called  on  his  triend,  Mr,    Sills, 
and  spoke  about   the  bond  if sue,    said  that  Dillon,  *;ead  &  Company  had 
drot>oed  out   of  the  matter   and  he  wanted  to   interest   defendant   in 
looking  into   the  quastion  of  whether  it  would  be  willing  to  purchase 
some  of  th*  hotel   company's  bonds;    that   the  matter  was   then  taken  up 
with  defendant's  president,  Mr.    otuart,  who  had  not  heard  of  the 
matter  unt-1   that   time,   and  negotiations  were  carried  on  through  Mr. 
Terry  resulting  in   the  two    companies  buying  the  bond  issue,    as   above 
stated,    the   contract  being   entered   into  isovember  lath. 

Defendant   contends   that   tiiere   should  hare  been  a  directed 
verdict   in   its  favor,    and  its   counsel  in   their  brief   say:      "Unless 
this   court   sustains  our  contention   tnat   the  judgment    should  be  re- 
versed without   remanding,  we   ask   that   the  judgment  be   affirmed. N 
In   suooort   of  the   contention    that   the   court   should  have  directed  a 
verdict  in   defendant's  favor,   it  is   said  that  all   the   evidence   shews 
defendant  never  heard  of  Langley  <fc  Co.,    a  corporation,    (the  plain- 
tiff)  bjt   that   their   only  dealing  was  with  Langley  personally;    but 
that   even  under  plaintiff '»   evidence,  vi  wed  most  favorably  to   the 
plaintiff,    there  -?ere  never  any  dealings  with  the  plaintiff  Corpora- 
tion, but    that   the   only  dealing  tney  had  was  with  Langley  personally. 
We   think   taere   is  no    substance  in   tnis   contention.     Langley  was 
president  of  the  plaintiff  company,    a  licensed  broker,   and  of  course 
a  corporation  muet   deal  through  its  agent.      The  contention  is  ex- 
ceedingly hypercritical  and  we  think  wholly  without  merit. 

It   ie  argued   that  Langley  intruded  himself  into   the  transac- 
tion without   any  solicitation  froit.  anybody;    that  he  was  a  mere 
volunteer,   which  Ie  undoubtedly  true;   but   there  is   some  evidence 
to   the   effect   that  Langley  was  encouraged   to   do   something  in  the 
matter  at   the   time  he   first   saw  kr.    Sills  about   the  transaction. 
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It  is  also   contended  that  before  such  a  broker  is  entitled 
to  a  commission  he  must  have  been   the  procuring  caus*  of  the  trans- 
action,  and  that  all  the   evidence  shows  that  what  Langley  did 
did  not  result  in  defendant  buying  the  bonds,   but  on   the   contrary 
the  purchase  of  the  bonds  by  defendant   and  by  Kissell,  &innicutt 
&  Co.    resulted  from   tne  efforts  of  Mr.  Terry  of  the  latter  company; 
tnat   this  evidence  is  wnoily  uncontradicted  and  therefore  there 
should  nave  been  a  directed  verdict  for  defendant. 

There  is  considerable  merit  in  this   contention,   but  upon  a 
consideration  of  all   the  evidence  in   the  record  we    chink  we  Would 
not  be  warranted  in  noiding  tnat  there  was  no   evidence,   viewed  meet 
favorably  for  plaintiff,   that   tne   purchase  of  the  bonds  by  defendant 
did  not  result  from  Langley'e  efforts,      Stat  question   should  be  sub- 
mitted to  the  jury  even   chough  the   court  be  ef  opinion  that     in  case 
a  verdict  v/as  returned  for  plaintiff  it  would  have  to  be  set  aside 
on   the  ground  that  it  was  against   the  manifest  weipit  of  the  evidence, 
Libby.  feteaieill  &  Ljbpy  v.   Cop*:,   222  111.    206.      In   the.t  case   the 
court,   in  considering  the  question  as  to  when   there   should  be  a 
directed  verciiet  for  the  defendant,    said  (p. 212):      "Jlvidenue  fairly 
tending  to  prove  the  cause  of  action   set  out  in   tne  declaration  may 
be   the  testimony  of  one  witness  only,    and  he  may  be  directly  con- 
tradicted by  twenty  witnesses  of  equal  or  greater  credibility;    still 
the  motion  aaust  be  denied,   and  if  a  verdict  for  the  plaintiff  fol- 
lows,  the  question  whether  it  is  rmnil estly  against   the  weight  of 
the  evidence   is  for  the  trial  court  upon  motion  for   a  new  trial,    ind, 
in   the  event  of  that  motion  being  overruled  and  a  judgment   entered, 
for   the  Appeliate  court  upon   error  properly  assigned." 

We  think  the  verdict  is  against   the  manifest  weight  of  the 
evidence.      It  seems  almost  grotesque  te    say  that  there  WtttB  a  uniform 
custom  among  brokers  and  investment  houses  in  Chicago   that  would 
render  the  defendant  liable  to  plaintiff  for  $50,000,   based  merely 
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on  the   conversations  had  between  Langley  and  Sills,      It   seems  con- 
trary to   common   sense  to   say  that  the  defendant  would  Isnew  that 
under  the  prevailing  custom  it  would  be  liable  to  pay  lungley 
$50,000  for  what  he  did  in  the  matter* 

Moreover,    it  seems  equally  unreasonable  to  believe  that 
Langley  thought  there  was  any  such  custom  as  would  warrant  aim  in 
receiving  $50,000   from  the   defendant  in   case  the  bonds  were  pur- 
chased, because  at   the   same   time  he  brought   this   suit  he  also 
brought  a  similar  action   claiming  the  #50,000  from  the  Hotel  La- 
Salle   company.      If  there  was  a  custom,    as  plaintiff's  witnesses 
testify,   that  a  finder's  couiiaission  of  1%  was  to  be  paid  by  the 
purchasing  house,    it   seems  utterly  unreasonable  that   a  broker  would 
at   the   same   time   claim  the  $50,000   from  the  Hotel  LaDallt   company, 
the  issuer  of  the  bonds.     All  of  plaintiff's  evidence  ie  that  the 
commission  was  to  be  paid  by  the  purchasing  house. 

We  are  also  of  the  opinion  that  the  verdict   is  against   the 
manifest  weight   of  the   evidence  from  the  fact  that  although  plain- 
tiff was  claiming  $50,000  and   all   its  witnesses  gave   testimony   to 
the  effect  that   this  was  the   sum  it  was  entitled  to,    and  this,    too, 
whether  it  was  a  fact   that   there  was   such  a  custom  er  whether  plain- 
tiff was  paid  the   reasonable  and  usual  fee  for  the   service  actually 
rendered,   yet  the  Jury  returned  a  verdict  for  $1,000  and  it  makes 
no   complaint.      There  is  no   evidence   that  warrants  a  finding  of  |l,C00 
but   since  the  defendant  does  not  want  the   cause  remanded,    the  judg- 
ment is  affirmed. 

The  Judgment  of  the  Circuit   court  of  Cook  county  is  affirmed, 

JUDGMENT  AFFIRMS. 
Matchett.P.    J.,   and  i«e3urely,   J,,    concur. 
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Appellant. 
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MB.    JU3TICB  0*00**0!*  WLXTORB*  7X1   OPtKIOK  07  THR   COURT. 

Plaintiff  brought  an  station   to   recover  |$,000  claimed  to 
bo  *ue  her  un  lor   two   policies  of  insura?  ce  lsauod  by  the  defendant 
an   the  life  of  Angelina  C&puto,    In  which  plaintiff  wae  named  at 
tho  benefioiary.      The  policy  for  $2,000  vat  dated  iiepteaber  19, 
1930,   and   the  policy  for  $1,000  i.  or  ember  6,  193-.      0M  defendant 
denied  liability.     T.-iere  vu  a   trial  before  the   court  witneut  a 
jury,   a  flndinfe  and  Judgment  in  plaintiff's  favor  far  $*,QQ99    and 
defen-i'int  appeals,   the   court  apparently   fJadiMf   that   the  policy 
fer  #2,000  »»»  in  full   force   and   effect  and  that   the  *l,0oo  policy 
had  lapsed  for  failure   to   pay  the  premium.      Xhe  plaintiff  hue  as- 
signed no   oroee  errors  and  is  not  oom;>l  mla ing  tflaftt  the  judtfaent 
should  have  been  t%r  £    , 

The  reeord    U^eioeee  that  Jo. a.  C.  liusco,   repreeenting  the 
defendant  in  au  ranee  company,    solid  tod  plaintiff  and  her  mother-in- 
law,    the   insured,   and  delivered   the  two   insurance  policies,   col- 
lecting $123. 22,    the  annual   premium  due  en    the  |i<ft§<    and  $61.61 
annual   premium  on   the    >l ,000  policy.      Ihese  payments  kept  each  sf 
the   policies  in   lores  and  effect  for  one  year  after   their  respec- 
tive dates.     Afterward, the  defendant  adt. its,  payments  of  two  monthly 
premiums  were  made  on   the  :*SoOu   policy,  wulois   carried  it   to   the 
end   of  Ootober,   IS 31,    and   defendant  contends   that  after   tnat    time 
it   received  no   premiums  en   tiiat   policy.      Xhe  defendant   further  con- 
tends  that   it  nevsr  received  any   premium  on   the  policy  for  $1,000, 
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and  furthermore,  that   ths   $1,000  sol  ley  was  never  issued  by  it. 

Plaintiff's  evidence  la   to  the   effect    that   yhe   raid  all 

promlnais  an  'bath  policies  from   time  to   fcftM   to  John  C.   feuzno,   as 

representative  of   the   defendant   company;    that   2  «r  3  days  after 

tha  insured  died,    ehe  delivered  the  two  policies  to  &uaase,   to- 

him 
gether  with  a  death  certificate,    fox/to   take   the  m&tter  up  with 

tha  insurance  company   and   secure   ?ay»B<*nt  of  the   two  policies, 

which  kusto   agreed   to   do;    that   afterward  i-uxao  requested  a  Litth 

certificate,    and  some  months  later  a  marriage  certificate,   toth 

of  which  plaintiff  obtained   from  Italy  and   delivered   to  buts©   at 

different  tic  es;    that  plaintiff  was  pressing  i.usxo   for  payment 

and  he  waa  giving  exeuces  a*  to  why  the   company  Had  not  paid   the 

pellelee. 

Defendant  offered  lr>   evidence  a  letter  dated  iiareh  8,   1938, 
written  by  it   to   John  Xazse   severing  his   connection  with  defendant, 
la  which  it  was  said:      "For  good  and  sufficient   reasons  we  deem  it 
in  the  interest  of  ear  eociety  to   discontinue  your   services, 

•You  will  pleas*  return  to  this  of  flea  all  blanks,  rate 
hooks  and  other  property  **len{  in{  to  this  Aiwecint  ion  and  sake 
full  accuntlng  of  all  moneys  collected  for  our  account. " 

Plaintiff's  testimony  is   further  to   ths  el  feet  that   *he 
paid  all   premiums  due  under  the  polioy  from  time   to   time  to  Mureo 
and  that  he  gave  her  receipts  therefor,   some  of  which  she  was 
unable  ts  produce  at   the  trial.     Ividence  on  hehalf  of  ths  de- 
fendant  is  to   tha  effect   that  it   received  no  premiums  en  the  $9000 
policy  after  October,   1931,    Mai  none  at  any   time  on   the  $1000  policy. 

When  plaintiff  was  oloelng  her  case,    cf-uns«'l    stated   that 
taay  wished   to  produce  Kusze   ae   a  witness,    im<\  the  record  discloses 
that  an  order  of  the   court  had  fttfHN    stored  awarding  a  writ  of  at- 
tachment to  bring  Masse  in   as  a  witness;    wH   after  defendant  had 
pat   in  part  of  ite  cass  Uusso  was  wrought   ir    and  pi  «oed  oc   th* 
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stand  by  plaintiff.      His  testimony  la   to    the  effect   that  ha  col- 
lected all  of  tha  oremlume  on   tha  policies  in  question   m*  that 
ha  peeiceted  all   of    tha  money  except    tha  first   annual   premiums  on 
aacJi  policy   collected  ay  him  whan   tha  policies  vers  issued,   and 
probably  ona  ar  two  monthly  installments  ©c  tha  $3000  policy. 

Tha  evidence  farther  tends  to   show   that  neither  plaintiff 
nor  tha  assured  had  any  notice  ar  knowledge  that  defendant  in- 
sursneo  company  had,   in  november,   1932,  noted  on  its   raeorda  that 
tha  $2, COO  neliey  in   question  w*s  no  longer  in  off  eat  because  of 
non-payment  of  premiums,    and   the  evidence  further  tend*  to   show 
that  no  not  loo  wae  firlven   to   the  insured  ar  to  plaintiff  that  tha 
eettpany  had  dlaponaad  with  busse's  servieee  on  .area  a,   1932,  until 
several  nan  the  after   tha  aaaurad  died. 

Plaintiff  put  in  evidence  a  receipt  signed  by  ausxo   for  $66 
dated  harsh  2d,   1932,  which  was   about  80  daya  after  buses  was  dis- 
shargod  by  defendant.     Plaintiff  alao  offered   in  evidence  a  receipt 
dated  nay  9,   1931,   for  *20.      The  first  receipt  purports   to  bo  exe- 
cuted by  The  Ccnaervative  Life   laouranee  Company,   and  the  second  one 
by  the  :>un  Insuranee  Agency,  both  by  buxso  aa  agent.      these  two 
blank  forme  of  receipt,   plaintiff   testified,  were  given  to  her  by 
buxso   for  money  she  had  oald  on    the  pelielea  in  question;    that    she 
had  no   other  Insurance  except  the  twe  policies,     Thsre  is  evidence 
in  the  record,  however,    that  her  husband  and   eon  had  two  ether  poll* 
eiee  issued  by  the  defendant   insurance  company. 

We  think  the   court  might   reasonably  find  gram  the  evidence 
that  plaintiff  had.   In  good   faith,   paid   to  autxo   all   of  the  premium* 
due  en   the  $2000  policy:    that  he  purported  all   tha  time  te  be  acting 
for   the  defendant  insurance   on;  a  any   and   that  she  had  no  notice   te 
the   contrary  until    several  months  after   aha  had  delivered   the  two 
pelieiea  In   question  te  husxo,   together  with  the  death  certificate 
and  other  papers  above  mentioned,   for  him  to  take  up   the  matter  of 
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payment  of  the   seliciea.      In   these   ciroum&tanee*  the  policy  would 
net   automatically  become  null   and   void  for  non-payment  of  pre-  iums, 
as  th«  by-laws  provide.      ;<or  is  plaintiff  barred   from  recovery 
because  of  the   contention   of  defendant   that  proof  of  death  wee  not 
sad*  within  l-'O  days  after  the   death  of  aseured,    an   the  by-lawt 
provide;    three  or   four  days  after  th©  death  plaintiff  turned  ova* 
to  Kusse   (whom  aha  succeed  wae   acting  a*  a*jent  for   the    lef-mdant 
eewpany)    the  policies  together  with   the  death  certificate.      And 
although  no   formal   nroofc  of  death  were  w*de,   w#   think  this  w%» 
sufficient  unrter  the   eircum  stances.     Mor  do  w«*  think  recovery  can 
not  be  had  because  the   constitution   and  by-laws  provide  that   a  re- 
ceipt  should  be  l*eued  for  all  payments  received  and   that   "such 
receipt   ahall   be  upon  the  regular  blank,    approved  by  the  proper 
officers  of  the  Association,"  and  euch  receipts  wer*  no*   gftJM  for 
the  orewiums  when  they  were  clalme*   to  have  been  paid,  but   on  the 
contrary  some  of  the  receipts  offered  by  plaintiff  in   evidence  were 
•n  blanks  of  two  ether  lneurance  companies,  namely,    The  o'onaervo 
tive  Life  lneurance  Company  and  the  9un  Insurance  Ag^ey.      If  the 
premiums  IW   pmftl    It  Kueeo   as  a  r»'>  resent  ative  of  defendant  insur- 
ance company,   the  oolioy  would  not  be  rendered  invalid  because  the 
agent  gave  a  receipt  or    the  blank  of  seme  other  insurance  company. 
In   this   connection   It  mast  be  rem«?sib»red   that   plaintiff,  who  paid 
all  the  pre-iums,    could  not   read  or  write  either  the  Italian  or 
Ingllsh  language.      It  was  the    *uty  of  the  defendant  insurance 
company  to  notify  its  policy  holders  that  Music  was  discharged  en 
March  8,   1932.      Clark  „  y>   National   linlon  Fire   Ine.   Co..   15©   111.   Aap. 
**•:  Watertewn  Fire  Ins.    Co.   v.  Rust.  141   111.    8S;  nerehafltc  Ins. 
Oo.  ▼.   Obermap.  oo    in.   aop.    357.      And  the  record   discloses   that 
defendant  assumed  thie  duty  because  lte  evidence  is   to   the  effect 
that  It  notified  all   itr  polloy  hoUers  whose    ?olioies  eere  in   force 
sad   offset   as   shown  by  its   record.        isut  us  notice  was  sent   to 
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the  plaintiff  or  the  assured  in    the  instant  cast  because  the  record 
of  the  defendant   coinp&uy,   made  by  itself,    indicates   that    the  fSOOO 
policy  was  not  in  offset  after  (  etober,   19  31. 

furthermore ,    there   is  no   evidence  in   the  record  that   the 
assured  or  the   plaintiff  received  any  notice  from  the   defendant  en 
•r  about  fcovasber,   1931,    that   it  was  claimed  the  $30GO   ^elley  In 
question  was  no   longer  in   effect.      It  may  not  h«ve  been  necessary 
for   the  insurance  company  to   giro   eueh  notice,   but  in  Tie*  of  the 
evidence  in   the  instant   ease  to   the   effeet   that  olaintiif  continued 
to  pay  the  prer turns   to   the  agent,  initio,   who  pocketed   the  money, 
the  defendant    is  now  eetoonM   to    say  that   the  policy  was  cancelled 
in  fiovember,   19  51. 

Bat  the  defendant  contends  ths  evidence  shoes  that  Huso 
was  authorised  to  collect  only  the  annuel  or  first  or em turn  on  the 
pellet ea  In  question;  we  think  this  is  contrary  to  the  evidence. 
The  oral  testimony  give*  by  Husro  and  by  plaintiff  tends  to  show 
that  the  prealume  were  paid  to  him,  but  the  written  contract  be- 
tween the  defendant  come  any  and  ausxo,  which  le  In  the  record,  ex- 
pressly provides:      "1   si so  agree  to   turn  over  all  moneys   collected 

lodge 
for  nrexlume,   if  any,    to   the  loeal/eor respondent  or  Home  Office,    and 

render  such  written  r  oorta  as  may  be  requirsd." 

Defendant   further  contends  that   the   court  erred  in   its 
ruling  on   the  admiesion  of  evidence.      And  in   this  connection  it  is 
said  the   court  permitted  olaintlff  to  give   conversations  with  JSusso 
after  the  death  of  the  insured.      From  what  we  have  said,  we   think 
this  svlder.ee  was   «rooerly  admitted.     Hur.zo,    eo  far  as  plaintiff  wae 
concerned,  was  ostensibly  a$ent  of  the  insuranee   company.      He  is  the 
one  with  whom  nleintiff  dealt  prior   to   the  death  of  the   insured,    and 
it   is  cue  ternary  to   take  up  nroofs  of  death  elth   the   name   agent,     ^at 
we  have  heretofore  said  in  reference  to   two   receipts  written  by 
lusse   on  blanks  of  two  other  insurance   companies  is   sufficient   to 
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•now  that   these  two   receipte  woro  properly  admitted  in  evidence. 

▲  further  eomnlaint   lis  wade   taat   th«   court  permitted  tne 
witneee,  fusso,   to  refresh  hie  recollection  from  memoranda  which 
hs  nad  copied   a  f«w  days  before  the  trial  from   "roooipt   stubs" 
ho  had   in  his  office.      The   oubstance  oi    the  witneee's  testimony  is 
that  three  or  four  days  before   tho  trial  ho  was  requested  by 
eeuneel   for  plaintiff  to  aooortain   the  amount  of  »on«y  ho  had  boon 
pal*   ss  premlune  on   tho  policies  in  question;   that  he  afterword 
examined  receipt   stubs  he  had.  in  hie  offioo  and  made  some  memoranda 
which  he  held  in  his  hands  ©/     the  wltneoe   stand,    and   after  examining 
thorn  he  testified  in   substance  to  the  amounts  of  premiums  collected 
by  him  and   that  ho  made  tho  memoranda.     While  the  wltnsss  was  nst 
interrogated  very  specifically  as  to  whether  his  memory  was  re- 
freehed  from  an   examination  of  tho  memoranda*  yot   that  was  assumed 
by  counsel   for  both  nartlcs,   and   the  court    so  understood  the  wit- 
ness's testimony.      If  counsel   for  the  defendant  desired   to  examine 
tho  otubo  from  which  tho  wltnoos   testified  he  had  made   tho  memoranda, 
hs  might  have  nosed  for  a  continuance  oo  as   to  have  the  stubs  pro- 
duced.    *e   think  the  evidence  waa  net  incompetent. 

While  there  are  some  errors  in   th*   record,   wo  think  they  are 
not  of  such   character  as   to  warrant  uo  in  disturbing  tho  finding 
and  judgment. 

Tho   ludgment  of  tho  Municipal   court  of  Chicago  is  affirmed, 

JUBGWSST  AlTOHmBS. 

hatchet  t,      .J.,   and  MoSureiy,   J.,   aeneur. 
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,   a  Corporation, 
Appellee.  . 

275  I.A.  6341 

HR.    JUSTICE  O'COkfcGR  BKMTXH&U  THS  OFXkXOH  09  THK  GOUHT. 

thle  is  *  garnishment  proceeding  brought  hy  the  *orld 

Aj&u?«a   it      erviee      BRrcintion ,    Ire,    I   err    TeVlon,    l'or    the   MM 
of  J.   J.   fteff?r»,  against  A  Century  of  Pre#**es. 

Ths   record    Useloees  that  Kef  fern  obtained  a  ju<*i{Kent 
against   tho  World  Avusenent  Service  Association,  jftM>  |    in  Minnesota, 
wad  afterward  Drought   suit  on   that  Judgment  in  tho  Superior  court 
Of  Cook  county,   Illinois,   and  had  Judgment.     A  Century  of  Progrcee 
vac  served  ao  garnishee.      It  tiled  on  answer  denying   that  it  owed 
any  weney  to   the  World  Asmssaeat  Service  association,    Ins.  f  hut  in 
answer  to  an  interrogatory  stated  that  it  owed  Thcarle-Puffield 
Srirowsrks,   Inc..,   $19, 148.86.     The  answer  was  traversed  and  on  the 
hearing  it  was  stipulated  that  tho  only  truest  ion  involved  was 
whether  A  Century  of  Progress  owed  any  Money  to   the  World  Asusomant 
Service  association.  Inc.      *he  ease  was  tried  before  th-s  court  ^ithou 
a  Jury  and  there  was  a  finding  end  judgment  In  fnvor  of  tho  garni- 
sh so.      It  was  discharged  and  plaintiff  appeals. 

There  ie  substantially  no  dispute  as  to  the  foots  in  the 
ease,  hut  doff  era  -  who  will  hereinafter  he   referred  to  ao  plaintiff- 
eon  ten  is  that  tho  Thearle- Buffi   Id   s'irewor^e,    Inc.,   an  Illinois   cor- 
poration,  in   the  suecsssor  of  the  World  Avuse&ent   Service  As*eeia- 
tloa,   Inc. i    that   there  wao  a  aero  change  of  naaee  and  shifting  of 
asssts;    that   the  on  leers   and  stockholders  in  the   several   corpora- 
tions hereinafter  mentioned  were   suentanti  >dly  the  s*ae  -  that   there 
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was  »  mere  change  of  n«M»ee  ©f  the  various  corporations  to  defeat 
payment  of  the  judgment*   *rtererf   in   the  Minnesota  court   and  Is 
the  Illinois  court. 

The  resort    Heelosee  that  the  World  Amiiaewent  Ssrvioe 
Asfoeiation,  Ljfl.  ,  was  organised  as  s   corporation  under  the  l*ws  of 
this  State  October  12,  1923,   and  two  months  afterward,    !)#cmbrr  12, 
19 ''a,   it  was  duly  authorised   to   change  its  name  to  World  amusement 
Service  Assoc  tat  ion.   In,  a.     After-    rd,  on  suit  brought  bv  the  Attor- 
ney General  of  tit  State,   a  decree  «u   entered  in   the  Superior 
eourt  of  Oook  county  June  28,  1929,  dissolving  the  World  Amusement 
Service  Association,  Lfrfl. .  and  later  in  the  saae  court  another  suit 
was  brought  by  the  Attorney  General  in  which  a  decree  was  entered 
July  15,  1931,   dissolving  the  World  Amusement  Service  Association, 

ft* 

It  further  appears  fro*  the  record  that  Heff«*rn,  the  ulain- 
tif}',  obtained  a  Judgment  in  Minnesota  in  1987  for  #1348.19  against 
the  World  AnuBement  Service  Association,  Ins,  |  that  efterwrurd,  Tily 
24,  1931,  .Judgment  was  entered  by  the  Superior  court  of  Cook  county 
in  favor  of  plaintiff  and  against  the  defendant  on  the  Minnesota 
judgment. 

About  the  time  Jud  meat  was  rendered  in  Minnesota  the  Thearle. 
Duff leld  fireworks  Co.   of  Delaware  was  organized.     It  afterward  went 
into  bankruptcy  in  Indiana  and  apparently  the  trustee  sold   its  as* 
sots  to  en?  Cunllffe,    and  about   that   time  the  Theerle-Duf field 
firework s,   Inc..,   of  Illinois,  w»e  organised,      iho  last  named  corpora- 
tion entered  into  a  contrast  with  ths  garnishee,  A  Century  of  Pro- 
gress,   to  furnish  fireworks;    and  it  is  undor  that   contract   that  the 
garnishee  admits  it  owes  nearly  *30,uoo.     All  of  ths  above  named 
companies  did  business  at  624  South  Michigan   avenue,  Chicago,    and  all 
of  them  were  engaged,    among  other  activities,   in  fur-isv;..lng  fireworks 
to  various  olaoes  of  amusement  and  entertainment. 
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jfrem  what  wa  haw*  said  it  ti  esVtsW  tb*t   vh*>  facts  are  seas 
what  eoaplioated.     one  cor  oration  after  a,  otnor  nae     been  organise* 
by  substantially  the  esse  incorporators  an!  the  list  ei    etecJenelderi 
is  llicewtee  nearly   the   eane.      The  Unitl  trial  Jud^e,  on  a  nnatber 
•f  occasions  near  the   close  of  the  oasa,    asdd   tfcnt   if   taero  wore 
evilenee  to  shew  that  there  was  a  shifting,  of  assets  fro*  one  oor- 
psration  to   another,   as  counsel   for  plaintiff  contended,  h©  would 
enter  Ju4giu«r»t  against   ths  garMahee,   but.    Hull  he  Mt  uimV.ie   to   flad 
any  evidence  to   tale  of  foot:    that,   *^ho  bast  you  have  fee;  to  eue?lel< 
bat  1   oan't  aot  on   that."     There  1»  little  or  ao   cri^.-nc*  of  aaiftinj 
af  aosoto;  in  foot  thoro  lo  little  evi  'eoee  of  amy  assets  except  thai 
apparently  the  various  concerns  «*nter»d   into  contracts  with  <u>a  semen  1 
companies  in  a  number  of  states*   w  lea  contrasts  eenetituted  Moot  of 
the  aeoota  of  the  various   eorporatisns.       X early  #£fe,(K#)  was  due 
under  the  eoatraat  with  the  garni  eh oe  at   th«   |#pt  oi    the  yarn i  a  ^ent 
snmneas, 

8s  are  unable  to  find  any  evidence  of  substaoss   that   taers 
van  a  shifting  af  aooeta  fro*  one  corporation  to  another,  and  while, 
aa  the  trial   «udge  aald,  in  view  of  the  euit  pending  in  Minnesota, las 
forming  of  ana  eerporatlea  after  another  looks  suspicious,  yet  u 
judgment   sennet  he  baeed  on  sunrise  or  suspicion.     W§  are   certain 
wo  would  not  bo  warranted  in  holding  thai   the  finding  of  the   trial 
Judge  is  against  the  nantfeet  weight  of  the  evidence,    and  in  this 
▼lew  of  the  ease  it   is  ebvleue  that  under  the  law  we  would  not  be 
warranted  in  disturbing  the  judgment. 

■as  judgment  of  the  Superior  court  of  Coo*  county  is  affirmed. 

A/FIRHBD. 

batehett,  P.  J.,  *ci  koSursly,  J.,  concur. 
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IbC.  ,   *  Ccrporatl&n,   for  u«» 

K>nry  C.   Larson , 

Appellant, 

**. 

A  CR&TUBS  |i  PR06KE&S,    ft  Corporation, 

S38S        J2  7  5  I.A.  634^ 

Jill.    .ftJSTICJS  O^OIiNQR  D&UVISREJ?  THS  GFIMGJi  Of  THE  COURT. 

r   It  a  grxr.iehment  proceeding  brought  on   •  jwfj  pMM)   for 
#ll#lev.l£,  obtained  by  Henry  l«  Laraon  againat   the  ^orld   fatoi9*A*nt 
Service  Aesociation,  Inc.,   ir>  the  *tate  of  Klnneaota.      fllfflM'WMl  a 
4udfcti*nt  waa  ran  orad  by  the  Superior  court  of  Cook  county  on  that 
judg&cat.     f hereafter,  A  Century  of  l*regreea,   a  corporation,  waa 
eerved  aa  garnishee,   cls.ti-.ing  UmA  H  VIM   I'»d?ttei  tz  the  *»rld 
Asuaeaattt  Senrioe  Association,   in  a.      2he  garnishee  answered  that  it 
wae  not  indebted  to   tao  *o?ld  JUeu»e*«nt    >erriee  Association,   I*Ul"  # 
but  wae  indebted  M  the  The%rle*l>uffi  *ld  J?  i  rawer  v.  a,  jga.. ,  a  co r so ra- 
tio* ,   la  the   eua  of  nearly  |SC,*;0©,  under  a  written  ftentraet  entered 
into  between  the  garnishee  an 3   that  eor;>or»t  L©n.      rh*   jnswar  wat 
trewereed.     There  MM  s  trial  befere  the  oou*V  without   a  .Jury,    «u»d 
a  finding  and   judgaant   In  f*war  of   the  garnishee;    thia  appeal   fol- 
lowed. 

We  nore  today  filed  an  oainien  in   ?orld.  A*ue«sra**nt   Ssrrieo 
Aaaoei&tien,   Inc..   a  corporation,,   lor  MM  of  J.    r.     ieffern,    against 
A  Century  of  Progress,  £unber  57373.     The  facta  In  that  case  arc  the 
same  as  in   the  instant   case.   Mi   for  the  re  teen  a  atnted  in   that 
opinion  tne  Judfpent  of  tag  Superior  court  of  Cook  county  la  affirmed. 

MMHMl  AFPIM.-3. 

Matohstt.P.   J.,   and  JtoSu rely,   J.,    concur. 
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B  AJiU3K»4*BT   &ERV1C3   Asfctfl At  1  t* , 

ii  i . .  ft  1 1 1      ratl*a,  /'or  jus  or 
Carrie  allingson,  at  vido*r"»f 
A.    fc.    I B  )  tr.f,»t>B,  &*efcn«jrat 

▼ft. 

A  CJlbTURf  09  PH0GJOS38,   ft  Corporation, 

AfpftUftO* 

275  I.A.  6343 

mk.  justice  ©»et*feGJi  sixmntB  ras  ifSKM  9 

This  is  ft  (ar»li!»«it  proceeding  brought  ©a  a  .Judgaeat  far 
-*19,5L'8.«hv),   obtained  by  Carrie  Ellingeon   agnlnst  th«  forld  *»uee- 
aent   Serviftc  Aa*oelatioa,  Jinc.. .    ln   th»  State  «f  fclnneaeta;    after- 
ward a  jud«o*ent  one  rendered  by  the  Su?«rier  oourt  »f  Cook  county 
oft  that  Ju^aent.     Thereof  t»r,  A  Century  of  Pregres*,  a  coloration, 
was  served  as  garnishee,    alsiwing  that  it  waft  in  'eM»4   to   the  World 
Aauscaient  Service  Association,   Inj.      The  garni  shew  answered  that  it 
was  aot  indebted  to   tho  ?orld  Aausertent  Service  Association,   Inc. . 
hut  o« •  indebted  to   tho  Thetrle-Buff ield  Fireworks,    Jne.,   a  eor- 
po  rot  ion,    ia   tie  »uei  of  nearly  *.#3,0C0,   un^er  a  written   contract 
entered   into  between   tho  g&rr.ishee  and  that  corporation,      Thft 
answer  *••   traversed.      There  w«o  ft  tri*l  before   the  court  without  ft 
Jury,  ft  finding  end  judgaer.t  in  favor  ef  the  garnishee,   and   this 
sopral   followed, 

Wo  have  tod*y  filed  an  opinion  In  World  ammo  moat  Service 
Association,    inc.,   »  oor  oration,   for  use  of  3,    J,  M  off  err. ,    against 
A  Century  of  Progress,  ftuuber  37573.      The  facts  in  that  case  are   tho 
c«stft  *•  in  the  ease  at   bar,   &nd   for   the  r«a»one   statod  in   that  ©pin- 
tea  the  Judtaettt  »f   tho  Superior  Court  of  Cook  County  ia  afflrned. 

3\mmMt     A/FlRfcaP. 
Matohott,  i',    J.,   and  aosurely,   J.,   concur. 
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fWef  AnuaaewT  wowigi  a^&gc-i  at/;*, 

XJBC.,   %  Ceroorntlon,   fvrv-e  .bW 
Alfred  ».  JMucAe,  ^X  /        y, 

A  C5BTURY  07  PROGRESS,   a  Corporation, 
Appall?  e. 
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KB.    JU8T14W  O'CUOIOH  BSLIfBKF.O  TKR  OK*XCUl  Of  TIK   COURT. 

This   la  ft  pMttUfcMNl  proceeding  erou^it  on  a  judgment   lor 
$11,179.46,    obtained  Try  Alfred  -.   kaake   *£Hintst   the   <>erld  Aawaeateat 
Service  AeeocistioK,   Ine., ,   in   the   at&te  of  Mnnaeota,    and   afterward 
ft  Judgment  was  rendered  by  the  Sup  erier   court  of  coo*  county  on  that 
Judgment.      Thereafter  A  N»IHf#   of    'rogreaa,   a  coi   oration,  «aa 
a  erred   aft  garrilahee,    ulaUing  fiat  it  waa  indebted  to   the     arid 
Amuaament   SeJhrioa  Aeeool  »tion.    In, a.      the  garniahee  anewered  that  it 
waa  not  indebted  ta   the  fori*  Amuaeaumt  Service  Aeeoelation,   in  a. . 
but    -*a  Indebted  nearly  $8t  ,00i*   to   the  :*h«arlft*  buffi  eld  *iraworse, 
Inc.,    a  oar  oration,   under  a  written  contract  entered  into   between 
the  « are  tehee  end   that   corporation,      ihe  an  ewer  aaa  t raver eed.      There 
waa  a  trial  before  the  caurt  wltnaut  ft  Jjry,  *  finding  end  judgment 
la  fewer  af  the  garnishee,   and  thia  appeal  followed. 

ft  have  to  lay  filed  an  opinion  In  World  Amu  e  eaten  t  Henrico 
Aaeoelation,   Inc.,   a  cor  .or at i  u,   for   Uhe  use  of  $%    J.   Ueffem,    agaiaat 
A  Century  of  Progreea,  ^uribar  37378.      Xhe  facta  in   ta»   eaee  are  the 
aaise  ae  those  in  thle  o  *ee>,   and   for  that  reaaona  atatad  in  that 
•pinion,    the  Judya*.  t  ef  the  ttup«rior    vourt  af  woo*  county  la  af- 
f  i  raed  , 

Jujmuiiii  AvnsuD. 


ttaton*tt,r.    J.,   and  tte$u rely,   J.,   concur. 


.** 


' 


^88. A.I  2TS 


.      ■-,.•■.      ;•' 

■ 


,••«     ,••>-•    t 


v-.©&  Mi 


■<    totoi 


appkajl  mm  faixu 


37390 

PI0PL2  Of  TH2    fttAZS  0*   IiAl-hOfs ,  )     ) 

•x  rel.   MARTHA  HMJ,  ^^      ) 

Appealer;  i 

VS. 

PRRD  ttOTOPP, 

Appellant.  ) 

275  LA.  635 

Ml.    WWW  0«u0i.I*0K   D£HV£R£D   Hi   IllVSOJf   OF  THS   COURT. 

By  tnls  appeal    the  daf endunt.    tfred    iotopp,    se*ks   to   re- 
verse  a  Ju^t»«int  oi'   t'a#   Criminal   oourt  of  Coo*    county  fey   w.-;ioh   that 
court  found  that  a  feoule child  w&a  ton.  to   the  prosecutrix,  Martha 
dinn,    an  unmarried  woman,    e<<    July  19,   1S33,    and   that   defendant  wai 
the  father  of   the  child;    and   it  was  ordered  that  dai>n  ant  pay  to 
ftarth*  Bint   $1100   for   the   support,  maintenance  and   education  of   the 
child,  payment   to  be  made  in   installments  as  provided  by  the   statute 

The  record  discloses   that   coffi»:l^iut   in  wri  ting  was  made  by 
Rarths  Kins,   under  the  Bastardy  act,   chapter  17,  of  our   statutes. 
The  defendant,   Pr^d   1*1 pp,  was   cuarg«d  with  being   the   father  of  hsr 
child.      Th :r#  was  a  hearing  before   the  justice  of  the  pease  and   the 
defendant  was  held   to    the  Criminal   oourt  of  Cook  county.     On   the 
hearing  before   that   c  urt  -itheut   a  Jury,    the  court  heard   the  evident 
found  defendant  was   the  father  of   th*  child,    and   entered  judajment  as 
before   etuted. 

The   defendant   contends   that   tae   finding   and   judgment  are 
a&<ilnst   the  Ka>.lfest  weight   of  the  evidence  and   that   there  is  no 
evidence   tkat   the  defendant  was   the  father  of   tne   anild   bom  to 
Martha  On,    the  relatrix. 

3ino<?  ws  have  reached  the  conclusion   that   tnere  must  be 
a  retrial  ef   th»   case,  we  will  not   discuss  tne   evidence   la  detail 
ether  than   to   say  that   if  tha  record  were  tr»*  frora  otner  errors 
eemplain<*1  of,   we  feel  we  would  not  be  warranted  in   reversing  the 
judgment  because  the  finding  and  Judgment  wore  against   the  manifest 
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weight  of  the   evidence. 

Goirplaint  Is  al so  siade  that  th#  court  unduly  participated 
in  the  examination  cf  the  witnesses  and  that  the  court  «rred  In  re- 
futing te  penult  defendant's  ccmnsel  to  cross  ex*u-t.n*  th*  relatrlx. 
We   think  there  le  merit  In   this  last   contention. 

The  relatrix's   testimony  is  to   the   effect   that  she  was  an 
mnaarried  weKan  about   thirty  y**xr*  of  age  and  had  sexual   relatione 
with  the  defendant   covering  a  period  froa  aarci,,  1929,   until  i<overhe3r, 
1932,   and   that   the  baby  was  born  July  1?*,   1999]    that.   nhf-  never  had 
such   relatione  with  any  ether  &an. 

It   se*i?>e  to  be  agreed  by  counsel  for  both  pturtiec  that   the 
relatrlx  ie  a  woman  of  rather  low  mentality.      When  counsel  for    the 
defendant   eought   te   erase   examine  her   the   court   eee&s   to  have  made  up 
ble  w&*A  that   def endant  wae  guilty  and  would  not  per&ii  eouneel   te    in- 
terrogate  the  relatrlx  except   in  a  very  limited   decree,    B&Mi  it  was 
stato:   by   eouneel   for  defendant  that  the  defendant  denied  having  had 
any  illicit  relation  with  relatrlx,    the   court   should  have  permitted 
considerable  latitude  to   counsel    in   cress  exas.it  lag  her.     We  do  not 
point   n|   the  particular   .iuesticus  put  to    the  witness  because  on  a 
retrial   aueh  errors  oan  be  obvi&ted  by  allow  .ng  considerable  latitude 
on  the  croaa   examination.      Put  dof  ndunt   testified   in  his  own  Behalf, 
denying   that  he  had  any  illicit   relatione  with   the  relatrlx. 

Defendant   further   contends  that   the  court  erred   in  overruling 
his  action   for  a  new  trial   and  in  arrest  of  Jud^aent  because   the  war- 
rant for   the  arrest  of  def  en  hunt  and   the   lond  required  by  the  justice 
in  holding  him   to   the  Crhainal   court  w«re  not  returned  by  the  Justice 
of   the  peace  to   the  Criminal   court  of  Cook  county. 

Whether  the  omission  of  the  warrant  and  ennd,    if  they  wsre 
emitted,  would  vitiate   the  jui&aent,   we  do  not  pass  upon  because   this 
contention  was  a  iy  not   brought  te   the  attention  of  the   trial 

court   <ind   the  objection   in   Vols  respect,   ir  any,  *a>  be  obviated  on 
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the  retrl*!  ©i'  Uuq  esse. 

As  to  wn ether   such  **rriaA   *h&  Loud  are  Jurisdictional,  ve 
express  no  opinion. 

The  judged  oi'  tii*  (fartnHnl   court  oi    tfook  co-maty  Is  re* 
Tersed   and  th*  uause  is  retaaBded. 

RimulMD  A*  I)  BSMACDB9, 

liatohott,  '*'•'.   I . ,   <*n3  ittii I rt J .   J.,   concur. 


I 

■    sril 


b«cw? 


3719  a 
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<iUUUit   v.ep*rt*i«rs,    doing  jn>diness  ) 

under  tli*  firm  name  ©1*   BlffiAfcLE  ) 

ism,  ) 
Plaintiffs  in  Error, 

▼  ••  ) 

TKS   3ABITARY   DISTRICT  0?    .HICaOO.  ) 

a  Municipal   Corporation,  ) 
Defendant   in  Brror. 


BUM*  *>  ftUPHfifOR  COURT 
OJT  COOK  COUliTT. 
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Mil.   PIUE3ID£U«   JU3TIC*  fcATCHXTT 
WB.IVKRJCD  7M2  OPX*IGA  Q*  VKS   COURT. 

I.      In  on  action  of  assumpsit  and  on   trial  by  jury  a  ytrUct 
Mas  returned  in  favor  of  plalntifi  a  lor  $1016,   on  whiea  the  court, 
overruling  mot  ion a  for  o  now  trial,    entered  judgment,   to  rovers* 
v  loh  plaintiffs  have  ouod  out   this  writ.     Defendant  admittod  upon 
the  trial   that  it  owed   tho  amount  for  which  judgment  was   cntorod, 
oo   that  whllo   tho  verdict  ie  In  form  for  plaintiffs,   on  tho   ieouoo 
aa  tried   it  was  in  fast   in  favor  of  defendant. 

Plaintiffs  are  contractors;    def«ndant,    a  muni c  pal   corpora- 
tion.     Iho  matters  in   controversy   arose  out  of  a  construction   agree- 
ment   entered  into  between   the  parti »e  April   3,   1913.      this  suit  *ne 
begun  August   38,  19  28,    and  tho  declaration  was  filed  on  that  date. 
The  final  judgment  in   the  causa  was  entered  October  17,   1931. 

The  original  declaration   consloted  of  four  counts,      three  of 
theoe  wsrs   special   count e.     The  common  counts   consolidated  wore  added. 
Defendant  filed  a  plea  of   the  general   issue  to   the  common  counts  and 
a  special  demurrer   to  tho  three  opeolol    counts.      The  demurrer  to   tho 
special   counts  was   suttainsd,    and   plaintiffs  were  f iven  leave   to   amend 
their  declaration. 

hay  1,   1926,   plaintiffs  by  leave   filed  an  amended  declaration 
consisting  of  23   special   counts  and   tho  consolidated   common  counts. 
The  original  declaration  wae  bnoed  upon  the  theory  that  plaintiffs 
wsrs  entitled  to  receive  lnereaeod  compensation  by  reaoon  of  extra- 


\ 


i 


^88. A.I  S?2 


ItXTl 


LfiqirtlnuHi  m 


:->4as   a**  *«*«»  >«a  ««tf    »«*o  J I  JotL*   £*t*3  «jU 

>t  0*   #••"*  ai  mmm  $1   h*  l*$  ** 

•■•'1,'     I     ;j./-tv ••■•.;•.:    I     '•'       ..         ..v.      ,fV'.,'i;i"':     .,;'.    HftaNNU     Mfl        .  n :  | ! 

M*    #i;-«    Hi  '    .v?-wt')^    AJaJI    ft*?*  Jilt    Jttsa 

utft    8*  »**   SHU    ,**«!    ,«S    *«<,.jttA    OJU3*tf 

MMW   tfJ    •¥«»£   ilftvi;*   »*•»   •VU#«l»i*   »M    ,**f  MTV   a^nuoo    Iriaaq* 

s Loafc  iladt 

***i*  t?*»Jl#   '"-•   ***}»  &A"A<r  taw  aei4*?«i»«»  lixiti^ita  -»rfT 
-art a*    to  (M*«»t  x<<  noli********  tm  •*•» 


ordinary  condition*  which  arose  out  of  th*  participation  of  th* 
United  btete*  in    tho  *erld  war  ponding  the   execution  of  the  contract. 
A  special   dosnurror  to   tho  amended  declaration  was   filed.     May  98, 
19  ?7,   it;  «ao  overruled  no  to   count o  1   to  IS  Inclusive  and  sustained 
no  to  oounto  19   to  93,     Plaintiff*  elected   to  abide  by  count*  19   to 
93,   and  the  cause  «ant  to   trial  on  count s  1   to  18,    to  which  defendant 
filed  the  jceaeral  issue.     During  tho  trial,   on  September  91,  1931, 
plaintiff*  acred  for  a  severanee  of  count*  19,   2c  and  91.     Tho  mo- 
tion was  denied.      At    the  close  of   the   evidence  count*   •»,    5,   6,    14, 
1?   and  19  vera  on  notion  of  defendant  excluded  fro*    tho  jury.     -Lia- 
bility to   the  amount   tor  which   tho  verdict  was  returned  »a*  admitted 
under  oounto  1,    9,   3  and  7,    oo    tact   tho  oau»e  actually  went   to   the 
Jury  on  count*   8,  9,  10,   11,   19,   13,   15  and  16, 

An  appeal  wa*  prayed  from   the  Judgment  but  wee  not  perfected, 
and   thereafter  plaintiff*  »u*d  out  t  i*  writ  of  err  i . 

The  eontraet  out  of  which  the**   controversies  oris*  wa*  one 
for   the  construction  of  what  lo     known  a*   section  10  of   the  Calumet 
Sag  Channel  within  the  jurisdiction  of   the  usnit&ry  District.      The 
contract  ae  executed  orovided    that  plaintiff*  should  have  tho  work 
completed  by  November  1,  1916.      The   time  wa*  extended,  however,    for 
331   days  by  the  ehief  engineer  for   the   <**i»lV*ry  Dl«triot,   and  hi* 
notion   in   that   regard  wa*  apu roved  by   the   trustee*  oi    the  defendant 
dlotriet  at  a  meeting  h«ld  bovemher  26,   19 at). 

The  firot   eount  of  the  amended  declaration  demanded  eempen- 
•atlon   for  roaming  don*  by  reavon  of  an  lee  obstruction  at    th*    39th 
•treet  pumping  otation,   and   defendant   doee  not   contest     the  sum  of 
♦88.3ft  arjomrrntly  allowed   for   thi«*   claim.      The  second  and  third 
oounto  were  for   extra  work  ordered  in  *ri  Un*   by  the   chief  engineer 
(as   the  eontraet  provided  all   such  *xtrae   «hould  be  ordered),    the 
work   consisting   in  mating   eonerete  bases   lor   the  hand  rail  on  each 
oldo  of  tho  48th  avenue  bridge.      The  amount  allowed  by  the  Jury  for 
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this  item  was  3.481.91.      Counts  4,    6  and  «   declared   for  pur  ping 
fro»   the  year  1916  until   the   ueapletion  of   the  work.      Those  counts 
vers  excluded  b;/   the   court.      The  jury  allowed  $59:5.97  found  to  he 
duo  for  peeping  from  fcepteafber   82,   1917,   to  October  19,   1917, 
under  cnunt  7.     Count s  19,   20  and  SI  vers  based  on  alleged  fraud 
and   deceit  of  defiant   In   Inducing  plaintiffs  to   enter   Into   the 
contrast   in  1915.     doners!   and   special  demurrers  te   those   counts 
were  eustainod.     Ye   shall  notios   farther  aateriel  facts  as  we  con- 
sider  specific  errors  assigned   and  argued. 

II,     Plaintiffs   contend  in   the  first  class  that   the   court 
srrsd   In   sustaining  ths  general  and   speslal   demurrer  to  counts  19, 
80  an4   21,  while  defendant   argues  that   there  was  no   error  in   this 
respect  for   the   reason  that   there  was  a  misjoinder,    in  that  while 
the  other  counts  of  the  declaration  were  teased  en  eontraot,   the 
gist  sf  these   thrse  counts  «as  alleged  deceit  and  fraud  en  the 
part  of  defendant,  by  which  plaintiffs  were  induced  te   enter  into 
the   contract.      In  substance,    these  counts  arsr      that  by  means  of 
what   Is  deeeritsd  as  a  four- inch  coring  sheet  attached   to   tns 
specifications  and  aads  a  part  of  the  eafee,   defendant  intention* 
alljr  deceiTed  plaintiffs  as   to   the  kind  ef  tfuiterial  necessary  fsr 
them  to   restore  in  coft>pll«nce  wit.,   the   terms  of  ths  contract.      The 
counts  aver  in   thl   s  connection   tnat,  an  inspector's  flald  note  book 
kept  by  ths   engineer  for  the  district   fro©  which   the  facts  stl 


have  been  ascertained  was  designedly  kept   from   the  kna*lt»dgc   of 
plaintiffs,    as  was  also  knowledge  of   certain  t<*«t  pits,   which  de- 
fendant had  theretofore   caused   to  be  dug  und  which.   It  is   said,   dis- 
closed  the  nature  and   .*u. salty  of   Hm  arterial   to  be  different  frosi 
that   stated   in   the   specifications. 

What  ewer  the  rule  »*y  be  un4«r   the  present   practice  er  in 
ether  states,   ths  wsli- established  rule  at    the  time  this  demurrer  was 
sustained  was  that   counts  in   contract  could  not  be  Joined  with   counts 
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charging  fraud  and  deceit.   As  stated  la  1  t«t(W»  Juris  1^05,  sec. 

ao9: 

•It  ie  *  wall   established   rule  at   carnaion  lav  that  a  cause 
of  action   »rl«fin,     *x   '  pxitr-tctu   cannot  be   Jclaci   *.ith   a  cause  of 
action  arising  §x.  delicto,      *en«e  it  is  ia&ropar  to   Join  counts 
in   assumpsit   *»ith   counts    founded  on   fraui    and  deceit," 

That   the  question  was  prooarljr  raised  by   the  dsaurrer  under  the 
former  practice,    ceo  Del  son  v.   bradburjr.   M  111.    88;   CtiHW  UU.!! 
i  Trust  Co,,  v.   Core.   IN  111.    58,   Ml   that,  the  rule  under  the  Illi- 
nois practice  was  as   Above  defined,    see  frsetllng  v.    bright.   72  111. 
590;    Clements  v.    Ssesnd  Katlonal  Ban*  of  Danville.    366  111.   Asp. 225. 

We  thim  ,    too,    these  counts  were  voln  "rails   to   a  special 
ds.-rorrer,    in    that   there  MB*  »•   allegations  (except  in  general   trims 
and  as  a  conclusion  merely)    that   the  trustees  of   the  .Sanitary  Sis- 
♦-let   in   f»ot  hud  knowledge  of  the  alls*j*d  fraadtflent  representations 
by  '•hich  plaintiffs   claim  they  were  deceived,     koreover,    all   the 
facts  as  alleged   oonnel  ths   inference   that   the   action  based  on  fraud 
had  been  necessarily  waived  *ui   the  contract   as  in  fast  uads  rati- 
fied.     27   werpus  Jurie  35,    sec.   137. 

It    is    ilso   true,   as  defendant  points   out,    that   the   cause  sf 
action  was  barred  by   the   st«*tut«*  of  llmitatione.      Qmitu-tfurd's   Hi. 
Rev.    Stats.    1933,    chap.    83.    sec.    16,   par.   17 j  MffcffU  ▼.»  AVXKVL.   26» 
111,   App.   1,  but   this  eu**tlon  of  course  could  net  be   raised  by 
demurrer. 

III.      It  is   contended   by  U  f s  Id    the  next   ;>luce  that 

the  court  erred  in  curtaining   the   special   demurrt-r   to   counts  22  and 
23  of  tee  attended   secla.ati   ...         -esc  counts   in   subatunee   aver   ths 
execution  of   the   contract;    that  plaintiffs  immediately  entered  upon 
tli'-  psrfon.hf.ee  of  it;    whet   ehttugee  mads  In   the  plans  by  defendant 
prevent  *d  plaintiff  a   from  completing   the   eaue  on   the  -late  provided 
by  the  contract,  namely,   aovember  1,   19x6.      loth   oouita   eet  up   ver- 
batim article   27  oi    ths   contrast,   which  provides   that: 

"Should   ths  contractor  be  obstructed  or  delayed  in   ths   cob- 
aeneea-nt,   prosecution  or  completion  of  any  part  of  said  work  by 
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any  necessary  or  unsv  ;idable  act   or  delay  oi    the  Sanitary  Di-triet 
or  by  riot,    insurrection ,   tar,   pestilence,    aet*  of  public   authori- 
ties,  fire,    ll^htniag,   earthquake,   cyclone  or   througn  any  default 
#f  other  parties  undo*  contract   with  saii  ianitiry  District,    than 
the  time  herein  fixed  for  the   completion  of   such  part  of  said  work 
oo  delayed   ohall  be   extenied  for  a  period  equivalent   to   the   time 
loot  by  roaaoa  of  any  of   the   eauooa  aforesaid;   but  no   such  ulloe- 
anes  shall  be  reade  unless  a  claim  therefor  In  writing  to  presented 
to   the   engineer  within   four  <5aya  after  the   ©ojs»  en  cement  of  suoh 
delay,   MM   11    is  further  expressly  agreed   that    said  contractor 
•hall  net  be   entitled   to   any  damages  or   compensation   from   the 
said   Sar.it^vry  Pintrict  on   account  of   any  del aye  resulting   from 
aay  of  the  causes  aboT*   specified ;    said  engineer  ohall   decide  the 
number  ef  days   that  said  contractor  has  teen   so   delayed  and  his 
decision  shall  bo  final   and  binding  upon   beta  parties  hereto." 

The  counts  further  aver  that  on  April   6,   191 7 f   the  united 
states  declared  ear  on   the  Imperial  Oeraan  government  and  that 
plaintiffs  were  inevitably  and  substantially  delayed  by  the  prose* 
cation  of   that  war;    that  on  April  9,  1917,  plaintiffs  notified   the 
engineer  of  defendant  in  writing  of  that  fact  and  aoked  an  exten- 
sion  of   time  for  completion  of   the  contract;    that  on  or   about  May 
1,  1917,   defendant,    "in  a  lawful  manner*   requested  plaintiff o  gfemn 
up  their  ri»jht   to   an  extension  of    tiae  and   to   suspend  operations 
and  promised  that  if  plaintiffs  weald  proceed  with   the  completion 
•f  the  work,   defendant  would  pay  plaintiffs,  upon  completion     of 
the  work,    the  additional  cost  ewer  and   above   the  prices  promised 
by  the   contract j    that   relying  en   this  prosise  plaintiffs  completed 
the  work  September  22,   1917.      The  92nd   ocunt   avers  that   the  addi- 
tional  cost  was  $52,080,   and    that   the  various  notices,    etc.,  pro* 
vided  for  by  the   contract  were  waived  by  defendant   *in  a  lawful 
manner,"  but   that   the   engineer  arbitrarily  refused  to   grant  a  cer- 
tificate therefor. 

the  33d  count  likewise   avers   the  malting  of  a  contract,    sets 

ap  article  27   thereof  verbatim,   avero   that  plaintiffs  immediately 
entered  upon  the  performance  of  the  contract   and  that   they  were  uot 
in  default  when  the  *orld  war  arose  on  August  4,  1914;    that  the 
cost  of  labor,   dynamite  and  ether  materials  were   thereby  increased; 
that  on  Auguot  9th  plaintiff o   served  a  written  claim  upon   the 
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to 
engineer  of  defendant  for  an  extension  of  tine  <iu#/kaid  war  obstrue- 

tier   for  the   oompjetien  of  the   contract   as  provided   In   article   27; 
that  on  or  about   tiepte»b*r  1,1914,   defendant   *in  a  lawful  »ann*r" 
and  in  response  to  this   elate,   requested  plaintiffs   to  give  up   their 
right   to  an  extentlen  of  tine  and  to  giro  up   their  right  to  tempora- 
rily  suspend  the  completion  of   tho  contract  until   the  renoval   of   tho 
war    inJ    the  war  akstruotiono   and    "in  a  lawful  Banner"   promised   to 
pay  plaint If fa   if    they  would   proceed  with   tho  work   the  additional 
ooat   to  plaint  if  fa,  saused   by  the  war   in   additlan   to   the   contract 
prices  specified  in   the  contract,   and   tnat   relying  on   the  ->ro»ieo 
and  good   faith  of  defendant,    plaintiff o  gave  up   their  ri-jht    to    tho 
•xtef.sion  of  tine  to  temporarily   auopond,    rand  diligently  carried  on 
the  work  to  eonp  etlon  and   completed   the   contract  Septen¥«r  Stfl   1917; 
that   in  doing  ao   they  incurred  losaoa  and   daaaag*  tftg  to   the  war  and 
the  war  oendltione  following  noon  the  declaration  of  war,   and  that 
this  additional    ooet  to   Plaintiffs  over  and  above  the  contract  price 
an  account  of  the  work  done  amounted  to  $139,968.71;    that  defendant 
wrongfully  w»d  contrary  to  its  proals*  refused  to  accept  tho  work  at 
tho  lnoroaaed  coot,   and  that   the   engineer  arbitrarily    mi  not   in  good 
faith  refused    to   include  tho   increased   ooat   in     hie   certificate; 
that   the  wariouo  written  notleeo,   claims,    etuteuwte   and  writinga 
roouired  by  the   contract   to   be  furnished  by  the  engineer  of  4o>- 
fentfant  wore  "walvsd  by  defendant  in  a  lawful  manner*  as  was  tho 
provision    to   coeplete   the  work  an  November  1,   1916,    and   that  tho 
provision  in  article  27   that  plaintiffs   should  not  be  entitled   to 
additional   damage  and   compensation  on   account  of  said  war  delay  "was 
weired  by  defmrfant   in  a  lawful  manner,"  by  means  of  **hleh  ■■fswo'sml 
became  liable. 

Plaintiffs   contend    that   the  forbearance  of  their  claim  of 
the  right   to    eu spend  op«ratlens  until   after  the  war  was  a  sufficient 
oonslleratlon    for  tho  allowance  el'   i»cre*eed  cost   of  performance,   and 


o* 


\«.' 

• 

.tana  It,                                             ,1121 , 

»*-X««ft»t     * 

t  *■■ 

»xi-    1©  X»ra«* 

?i&t   fcn* 

M   ft«#Jartf   Vmra**  tu'ivt  ■■   ntm    h** 

. 

Sm. 

T*«T 

■ 

8 

■ 

Aitm'i 

. 

i 

■   »4* 

t>/ui   Wt*  MB    §t    >-ufc  -^*5«9»fc   biui  «»«soi   ti 

1 

., 

JflOO    T* 

• 

■ 

.  :■>»    tt» 

■ 

• 

boo 

duut?    Mc    .                               '    *iii 

' 

■    , 

■ 

- 

1 

^ItftJrtUftUi*-?*   «*!>»••"  /(ubatl 

•rfi    1/                                                             If  *5 

.no   a.<    fmiiiroiq 

04     f:ti    1:^    *rf    1M    frJtoort^ 

t%M  tU  aclilmv 

•*w*    ^.e  J -•>!!>    1«*     bh                     1     J 

l»fWJ    b«*    !»**»»?     iMOoliXbiM 

tswh.n  *»h  4»U                  MMM    f«J    ' 

-<S  hnrtm-m 

MM 


that  Where  a  municipal   eoroeration  h*s  obtained  a  contract  which 
ay  raaaen  af  changed  eireumctanoee  hao  become  eppreeclve  on  the 
other  party,   an  agreement  to  pay  additional   cetKpensatien  lo  not, 
In   tho   abeenee  of  epeelal   resolution,  unenforceable  for  want  of 
consideration;    that   ouch  oor  oration*  have  tiio  ri*ht   to   oettle 
eentrevereiee  by  compromise   rather  than  by  reeortia*   to  litigation; 
that   ouch  a  corporation,   conformable  with  any  statutory  limitation, 
hao  tho  power  to  modify,    change  or  supplement  ono  contract  by 
another;   that  the  trustee*  of  tho  Sanitary  District  had  povor  to 
cater  into  a  special  agreement  when  confront  rf  with  the  possibility 
of  en  indefinite  euspenaio     of  »r«;    that   oeeticn  11,   paragraph 
43t4  of  the  act  creating  the  Sanitary  District  and   requiring  publi- 
cation of  the  term*  aad   condition*  of  a  contract  exceeding  the  sua 
of  #800,  i*  only  intended  to  oocure  fall  and  fair  competition  aad   tc 
prevent  favorltlem;    that   section  90,   chapter  48  (Cahlll*e  ill.   nor. 
State.  1933)   givee  th*  board  of  trusteeo  broad  power*  in  ecaneetlon 
with   the  subject  cf  drainage;    tnat  if   the  w©r*  -Juno  was  within  tho 
power  cf  the  municipal   corporation  aad    the  municipal   corporation 
could  lawfully  make  each  contract  lor  labor  and  material,  where  ouch 
labor  and  material  are  furnished  and  accepted  by  a  municipal   corpora- 
tion,  it  would   be  eetopped  from  setting  up  ae  a  defense  the   irregular 
aad  unauthorised  manner  in  which  the  contract  w«e  catered  into;    that 
municipal   corporations  are  liable  where  they  have  received  benefit 
cf  labor  cr  materials  without  any   special   contract   to  pay  for  same, 
the  law  implying  a  promise  to  pay  for  what  hao  been   received  aad   en- 
Joyed,   end  that  whore  the  corporation  hue  the  general  peer  to   con- 
tract in  a  proper  manner  for  the  labor  aad  material  received,   it  ie 
liable  although  It  may  not  have  followed   the  pt9p9T  aunner;    that 
count o  32  and  33   shew  that  the  work  furnished  by  plaintiffs  was 
pursuant  to  a  situation  which  amounted  to  an   emergency  and  wac 
vitally  accooeary  to   the  continued  functioning  aad  existence  of  de- 
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fondant;    that  •  municipality  waieh   accepts   the  benefits  of  a  con- 
tract where   there  wae  original  powar  to  make  tha  contract    •■  ef- 
faot  ratlflaa  the   awjsp.      Plaintiffs  cite,  with  innumerable  other 
eases,  hsfro,r  y,   Cjtn  38  EMU   266;   CUi  t,    ....  *t,  ioulc.  a.  h.  * 
fo.  SfiU.  •»  111.    416;    ao.^.Qli,  ▼.    C^T  fT  ^ic*fitt.  10?  111.    32»l 
Mrt^  *i   <flta  JsCeWatMseS   lls  Ul»    83c*   Badger  v.    Inlet,.   141   111. 
540s   ttroeftfrahM  eg,   vt  ,QM?  ■««:,  *ftM«m.   353  Ul.   614;   Village  of 
flajrifJLJUJ»lllJffl.   ▼•  I".  *»*.    644;  isLkXJU^Ma* .  »3  111,    Apr,-    70; 
tcs^BMJ  Tt  HMl,t««f<:»  W  HI.   **».    387,    and  urge  that  thaoo 
eaaaa  ley  dove  "tho  principle   taat  municipal    corporations  may  be  hold 
liable  for  labor  and  materiel*  furulshed  In  a  manner  not  authorised, 
If  they  hare  tho  power  to  contract  for  soon  labor  and  Materials,  upon 
the  theory  of  an  eeteppal.* 

•o  de«a  it  quite  unneeeaaory  to   review  in  detail   these  and 
■any  othor  deoisiono  which  are  cited.      Ike  facts  set  up  in   these 
two   counts  fall  to  indicate  any  ouch   emergency  as  existed  in  the 
•»•«  of  tfrcat  i,aJtoo  Co.   v.   City  of  whlcagu.    recently  decided.    There 
n  situation  arose  whien  was  evidently  not   within   the   contesspl.-ttion 
of  tho  partlec  at   the  tine  the  contract  was  executed,     acre,   tho 
situation  whloh  arose  was  clearly  within   the  contemplation  of  the 
partlec  and  was  expressly  provided   lor  by   th<    section  of  the   contract 
upon  which  plaintiffs  rely.     There  ie  no  allegation  in  cither  of 
those  oeunte   that   the  matter  waa  ever   taken  up  with  the  board  of 
trueteee  of  the  Sanitary  District.      The  avowant   that  defendant  made 
this  alleged  additional  arrangement   "in  n  lawful  manner4  lc  merely  a 
eonelusion  of  the  pleader  which  oeemo  to  have  boon  adopted  rep<tate41y 
end  which  carries  wltn  it   the  inference  that   there  could  bo  no   pee* 
siblo  allegation  that  any  additional   agreement  had  over  boon  entered 
into  wit  i  tho  board  of   trueteee  of  the  district,    the  only  body  which 
could  legally  pace  upon  the  request  or  enter  into  any  such  agreesjnt 
with  plaintiffs.     aven   if   the  contingency  of  oW  had  not  boon  covered 
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by  the   contract,    it   1*  a., parent   that    the  sanitary  District  w  uld  set 
end   eeultj  net  have  eblig&ted  Itself  te  Day  additional   expense  aris- 
ing out  of  it.      LI  Corpus  Jrurie,   eeo.   714;   Colanoas  n*.   etc   Cp. 
Yt   Calumets.   293  *e4.   499;   City  of  hoarhead  y.   Union  Light.  Ha-af. 
•ta.   ijl.t  S»9  *•«.  9^5  Aeeealated  Portland  Cement  Co.  y.  uriliiam 
Cerv  a  San.    (JinglandJ   91    iis.ee  i.<nr  heporte   44    -.       .    .    A.    191©   r.    72, 
nete  end  eaeee  there  cited.      She  bare  f  *et   that  by  reaeon  of    the  war 
the  performance  el"  the   contract  was  »%de  oore  difficult,  weald  net 
discharge  plalntiUs  from  their  obligation   te  complete  the  work. 
ITMWIItW  Ti   ffhfflHtV   9i*  lil«    921;   Coeyonwc&i^  v.  nad,cr,   271   Pa. 
304,    114  entte    2*6;    Com*onweaith  v.  Hoff.    271   Pa.    312.   114  Atl.    247. 

Indeed,   there  ie   authority  to   the  effect   that  even  if  the 
legislature  of  the  State  had   enacted  a  law  permitting  the  municipal 
author! tlee  of  the  Sanitary  District  to  recognise   this  situation  and 
pay  costs  occasioned  by   the  war  conditions,    such   statute  would  bo 
ttnooactltutlonal.     Bavls  Construction  Co.   v.  aoard  of  Canal ssleners. 
etc..   192  lad.   144,      132  *.  fc.   429,    21  A.1..R.    557;   Hays  y.   Beard  of 
iBgUnantneaWnd   »*«* »  1*9  *.   &.  13;   ftfrdon  T.  »«*  York.   233  *.   Y.   1. 
134  *.   JC.   994;    Dye  ^^0,0,0  ring  wo.   y.   State.   144  i*.Y.3upp.   490. 
For   the  reasons  indicated,  we    think  the   court  did  net  err  in  sus- 
taining the  general   and  special  demurrer      to   those  two  counts. 

IV.      Plaintiffs  argue  as   te  a  large  number  of  matters  that 
the   court  erred  in  its  rulings  on   the  admission  and  exclusion  of  evi- 
dence.     It  is  objected   that  upon  a  cross-examination  of  the  witness 
John  «.   suinn,    the  court  allowed  defendant   to   introduce  OTldenee 
that  was  conjectural,   speculative  and  prejudicial,    4ainn  hawing 
testified  at  length  and  in  detail  aa  to   the  performance  of  the  con- 
tract,     dm  said  that   the   total   su».  te  be  paid  under   the   contract  as 
originally  mad*  was  1495,000,    end   that  plaintiffs  had   actually  re- 
ceived from  defendant  9443,704.49  for   the   sane  as  finally  performed; 
•maaft   nbums  had  eemoleted   the  job  on  September  22,  1917;    that  on  October 
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19,   1917,   they  were  ready   to  aore  off  it.      Ihe  vitnees  van  thou 
asked  If  at  hie  first   conversation  with  hr.  %'isrter,    the  engineer 
for  th«  district.    Ml  had  been  as*«d  whether  If  i-r.  Wiener  had  paid 
hie  voucher  for  some  534,000  upon  conditio*  that  he  would  sign   an 
unqualified  releaee  of  the  r>i*trict,  he  would  have  accepted  the 
voucher.      Be  replied   tnat  it  wae     newer  offered,    wad   that  he  eeuld 
net  tell,     #hlle  a  general   ebj*et:en  was  interposed   to   the   first 
cues t ion  on  this  line,  no  objection  was  aad*  to  a  large  nusber  ef 
similar  questions,    to  all  ef  *hiei>  he  answered  thai  he  did  net 
knew,   end   that  he  was   "pretty  hard  up."     He  said,    *Yes,   1   would 
today.11     To   these  further  questions ,    there  was  no  objection  nsr 
notion   to   strike  out  his   answers.      With  the   record  in  this   condi- 
tion we  hold   that   the  adaieslem  of  this  evidence  «as  net  revereible 
error,   for   the  reason   that  plaintiffs  acquiesced  in  nutting  the 
sane  in   evidence,  and   they  are  net  new  la   a    >e*itien   te  urge  an 
object loa. 

Complaint  is  also  Mads  that  the  court,   ewer  objection,     pes- 
nitted   the  witness  Trinkaus,    one  of  the   engineers  in   charge  ef  the 
work  for  the  District,   to   testify   that  the  field  notes,    estlstats 
sheets,   computet  ion  a,    etc.,  were  true  and  correct   when  as  a  matter 
sf  fact  it  eppeered  that  ether  persons  had  done  much  ef  the  work  in 
connection  with  producing  them.      Plaintiffs  urge  the  general   and 
undoubted  rule   that   a  witness  will  nst  bs  allowed  to  testify  to   the 
correctness  of  the  reeult  ef  the  laber  of  another,   and  authorities 
are     cited  to    that   effect.      The  reeerd,  however,   indicates  that 
defendant's   objection   te    this   testinony  en   this  point  was   sustained 
by  the  court. 

Similar  objection   Is  made  ac  te   the  testimony  ef  ens 
Curtice,   anether   an   lneer  for  the  flistrict,  who  observed  much  pf 
the  work  which  had  bssn  dene  on   the  sen  tract.     He  tee  tilled  without 
objection  ae   te   the  technical  methede  uaed  in  f  lading  the  el  era- 
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tions,   and   that    thia  was  dona  In  a  manner  usually  adapted  and  used 
by  competent   engineere.     Ma  waa  aeked  tila  opinion  aa   to  whether 
th#  nethed   ewployed  waa  proper  and  replied   t  at  ha   thought  it  vaa. 
tha  eontraot  under  which  this  work  waa  being  dona  provided  that 
the  work  should  ha  carried  o*j  un4or  tho   aupervieien  of  tha   chief 
engineer  of  tha   Sanitary  District  and  hie  properly  authorised 
assistants.      Tha  wltneee  testified  no  ha  pronerly  night  undor  tho 
eircunetaaeco  to  hi  a  own  opinion.     It  waa  not  n  »ere  *uees  and 
was,  wa  hold,   admissible  and   competent.      1  'ignore  on  Evidence, 
2nd   ad. ,   p.   1060,   aeo.   658.      ihe  vouohers,   aa  a  natter  of  fast, 
waro  baeed  on  tho  neaeu  reset;  to,  data,    «t«t. ,    collected  by  tho  engi- 
neere or  undor  tholr  direetlon,   and  tha  daelolon  of  tho  anglnaara 
undor  tho  terms  af  tha  contract  waa  final.      Tha  vouchor a  waro  ac- 
cepted by  plaintiff  a,    thuo  Justifying  tho  inference   that  plaintiff  c 
alee  ware  af  tho  olnlon   that  thooo  figures  and  ectlnateo  wore  worthy 
of  credit. 

Plaintiffs  aloe  object   that  *  nu»fc*r  of  photographs  which 
the  evidence  tended   to  chow  actually  portrayed  different   conditions 
ns  the  work  progressed  at  different  tinea  wore  allowed  la  evidence 
without  laying  a  proper  foundation  by  producing  the  photographer 
who  took  tho  pleturee  to  anew  tho  eireumstatjeoe  undor  which  they 
were  nado  and  wit  cut  accounting  for  his  absence.      The  attorney 
fer  plalntUfa,  while  the  preliminary  testimony  in  thia  regard  woo 
being  taken,  indicated   that  he  did  net  wion  to  bo  unduly  technical 
and  aald,   *l  want  theoe  pictured  to  go   to   the  jury  so    they  nay  fens 
on  Intelligent  conception,  but  for  tho  cake  of  ay  record-—."     Wo 
think  it  waa  net  error  undor  the  eireunetaneee  to  admit  thr  ee  ple- 
turee.     22  Corpus  Jurie  217,   ceo.   lilt;   C.   *  K.   I.   K.  ft.   Co.  wn 
firjjt,  214  111.  4*2;   Ij^,  ,*§,,  ,fjr,,  ,Ce»,  w,  Mowo*.  238  ill.   613;   CJjflt 
»t    Htnfma  «*»  Cc. .   lee  111.    App.    806;    2  VI*  ore  on  ivldewee 
(2nd  o4.),   eee.    792,  p.  90. 
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Complaint  is  also  **ds  tuax,   the  witness  Trinkaus  «u  allowed 
ta   ntHta  that  as   the  work  was  done  hs  gave  credit  far  any  ledge  of 
lists  tone  roek  taken  out  at  *t*j    time  during   the  progress  of  the 
work  as   solid   rook.      It  is  ur^ed    that   this   statement  by  the  witness 
permitted  him  to  Invade   the  province  of  the  jury.      Trinkaus,  however, 
was  the  engineer  in   charge,    and  it  was  he  who  under  the   contract 
would  <Ur»et  what  credit   should  be  given  in   this  reboot.      The   ques- 
tion aalled  tor  an   answer  as  ta  haw  and  what  he  did  ia  oor.neeti.on 
with  this  work.      Ho  was  net   required   to  give  an   answer  as  ts  the 
ultimate  Question  which   it  wae  for    the  jury  to  deeide,   and  we  hold 

the   court  did  not  %rr  in  this  respest. 
also 
Objection   lj/sadw   that  Trinkaus  was  allowed   ta   testify  that 

the  final   sr-d  monthly  ectim<ttee  and  eomgratatlenc  as  atade  by  him  were 
correct.      These  particular  paper*  are  apparently  not   in  evidence, 
but   if  they  were  the  contract  provided   that  the   sane  should  be  ac- 
cepted as  correct,   and   the   evidence  indicates   that  as  m  matter  of 
fact,  ac  already  statsd,   plaintiffs  actually  accepted  and  kept   them. 

Plaintiffs  also  object   that  a  notice  served  cm  defendant  to 
pr-duea  certain  records  was  received   in  evidenec.     ko  objection  was 
made  In  this   recpect  st  the   time  the  notice  was  offered.     Objection 
is  alco  made  that   the  engineer,   Trinkaus,  was  permitted  to  tectify 
ac  to   the  eo ct   and  oace  of  laying  riprap,    *nd   similar  objection  ic 
mage  to  the  testimony  of  an  assistant   engineer  for  the  Sanitary 
District.      It   1«  urged  that  the  necessary  anal ifl oat lone  wore  not 
chown.      These  wltnesssc  testified   »t  length,   and  we   think  It  aposars 
from  the  entire  evidence  that   they  were  entirely  qualified. 

Complaint    it  alco  made  of  the  adnisslsn  of  a  drawing  which 
was  introduced  during  the  testimony  of  engineer  Trinkaus,  which  ap- 
pear*  in  evidence  as  defemdent'e  exhibit   2d.     This  exhibit  was  of- 
fered In  evidence.      Objection  was  made  to   it  upon  the  ground  that 
it  was  coif* serving,   and  the  objection  was  overruled.      The  witness 
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described  it   as  follow*: 

"It   la   drown   to   scale.      It   rejreeent*   tae   two  xlnda  of  rip- 
rap laid  on   aection  10.      On   tho  on*   aido  it  ehewe  the  riprap  extend* 
lng  from   the  original  ground  on  a  straight   line  down   to  within   a 
few  feet  of  the  bottom,  and  on  tho  other  aido  it   ehewe  the  riprap 
extending  from   the  orifein-%1  ground  on  a  one  ▼ertical   to   two  iiori- 
xontal   alope   to   elevetion  nlnu*  4  and    thence  on  a  1-on-l  elope  to 
a  proper  b,-nch.      It   corroetly  re.resents   the  two   characters  of  rip* 
rap,   one  the   character   that  woo  put   in   the  original    contract   and   the 
other  the  character  of  the  chanted   alope, • 

The  document  «u  adB>ii»sible  unier  the   authority  of  fielnko  v.    Sanitary 
SlSirlfii.   86u  111.    38©;   SaUn  t.   Sanitary  District.    26.   111.    45e; 
Central   111,    .'ubllo  Service  Co.    t.    Jetagding.   3  51   111.    377.    Ihe  ex- 
hibit woo  net   offered   as  independent   evidence  hut  waa  allowed  to  go 
the  jury  oo  illustrating  the  evidei.ee  upon  whic;   the  jury  waa  to 
paaa. 

It   la  urged  that   the   court   •rr^d  in  permitting  tho  witness 
to   state  that  hia  computations  were  buoed  on  data  raoelved   and   that 
he  did  not  make   the   oatae  with  any  ulterior  ibotive;    that  he  did  not 
act  arbitrarily  or  with  any   such  motive  in  hia  classification  of  tho 
notorial   exoavhted  aa  glacial   drift  or   solid   rook.      In  view  oi    the 
provloiona  of  the  contract   aid   the  dutiea  of   the  engineer  for  tho 
Sanitary  District   thereunder,   and  aloe  In  view  of  the  charges  node 
in   the  declaration  as  to   the  arbitrary  action  of  the   engineer,    it 
waa  not  erroneous,   we  kmfjik,   to  permit  him   to   oo   atate. 

It   ia  further  objected  llama  Trinkaua  waa  permitted  to   state 
what  would  have  happened   to  certain   concrete  work  had  it  been  placed 
at  a  certain  elevation,    instead  of  that  mi  which  it  waa  planed.     It 
is  urged   that  a  witness  amy  not   testify  as  to  hia  conjeuturoo  and 
euppoeitions.      The  evidence  waa  given  by  way  of  explanation  of  tho 
rcaeons  why  the  engineer  had  not   directed  thie  concrete  to  be  con- 
structed  in   a  certain  plane    ui<i    el  an  elevation  of  nlime   30.     He  ex- 
plained  that   the  reaaon  waa  tliat   the   substructure  and    the  ouper- 
•truoturo  were  so  groat   that  a  slide  might  have  occurred.      Thie   ex- 
planation waa  given,  while  #itn*sa  waa  teatlfylng  a*  to   the   condition 


»i 


»1  ««  91  f>*d*x©«»* 

oii    8fT*,:*.     fj    •  felt    is  :t.:<?    t  r5*    lo    J*#1    *rsl 


-lie4  mi  *i  Uolii** 

qs   **■•  it;    I-.:©~X  «    «o   -son-  1    sqois    X«jao* 

it  »«•    , 
tiT»H  Ttf  If  lllif     '  ■   .liiJULEiS 

... 

•  •«*« 

J*.- 

**!.■  >  *«  h*;*  »«***  juimj— 

41   c«*»ajfetaft  eiiJ   'to  9  :**jkX»*»  ub  si 

Jon  ««v 

. 

»o>.    9»-t:jo6truK»  *..  i    *<**>    boys 

.-*>  «-»«•■  xaow» 

-ac.)   »v  r«Mw   »J.  iommi 

-*e  Hi     .        •!■   i.     to  «oi*«o»Xo  -Joint* 

al   b»ni*iq 
-k*  aid,  u»»«  «▼**  trivial  »U  '•'»  »*«*»*«»« 


14 

•  f  the  limestone  at  whet  wme  known   mm   the  45th  anra*   bridge,      ft* 
■•14   that     it   consisted  el*  tilted  layers;    that   the   "laminations 
in    the  limestone   sloped    toward   the  eeuter  line  of  the  cn«u.nel*   end 
that   at  minus  23$  C.   c.    D.,    two   feet  below  the  bottoe  of  the 
channel   they  ha4   a  "tee.*     #e  tnlnic   this  evidence  414  net  lnvede 
the  province  ef  the  jury. 

It   to  urg*d  that   tee  much  latitude  wae  given  in   the   cross- 
examination  of  plsintiffs*  witneee  3hnablc.      This  witness  had    tee* 
tified  in  detail   no    to   oonditioae  at  tie   tine   the  oontraot  wae  exe- 
cuted and  as   to   eondi  tioae  at  different   ti«e«  aa  the  work  progressed. 
The  latitude   to  be  allowed  in   the   erose-examination   la  a  matter 
in   the  discretion  of  the  trial  judge,  who   In   this  e*se  we   tMnk  did 
not  abuse  his  discretion.      Chicago  Union  Traction  cs.  v.  aliier. 
Ill,   49;      40  Cyc. ,   2SC8.      The  rocorrt  le  mxlte  to luminous  *»d 
the  objections  numermas,    end  we  hold   $here  was  no  revcrelbl*  error 
in    the  adfltl salon   end   e:  elusion  of  evidence, 

V.      It  Is  next  urged  that    the   court   erred  in   excluding  proper 
evidence  offered  i     behalf  of  plaintlffe.      Cosaplaint  le  made  that   Use 
court   sustained  objection     by  defendant   to   the  evidence  given  by  hr. 
Qninn   of   the  plaintiff   firm  to   the   effect   that   In  a  conversation 
between  his>  and  *isurr,tao  chlei    engineer  of  the  District,  he  told 
Wiener  that   "his  boring  notes  were  all  wrong."     ihe   objection  of 
defendant   to   this  evidence  ma   stated  to  be  that  It  wae  irrelevant 
and   incompetent  under   the  pleadings.      The   evidence  disclose*  that  a 
profile  of  the   borings  ae  made  by  the  sanitary  District  nung  on   the 
walls  of  the  office,    and  as  appears  from  *r.   q,uinn'e   I    r-ti   ony,  he 
had   seen   It   there   and   irlnksus  frequently  examined  it   as  the  w©r« 
progressed.      This  profile  wae  not   produced  by  defrmJant,   and 
plaintiffs,    though  thus  aware  of  its  existence,  made  no  effort   to 
have   it  produced.      This  evidence  had  no   direct  bearing  on   any  issue 
raised  under  the  pleadings  and  wae  not  important,  we   tain*,  one  way 
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or  the  other.     *e  hold  it  was  net  reversibis  error  to   exclude  it. 

Complaint  la  alM  made  that   evidence  of  plaintiff  Shnable 
tending  to  show  that  under  the  direction  of  defendant ♦•  engineers 
plaintiff*  were  ob.  iged  to  remove  mueh  sere  solid  rook  than   esti- 
mated in  the  criminal   proposal,  was  excluded.      Shnable   testified 
that   the  amount  of  ouch  solid   rook  was  approximately  53,000  euble 
yardc  and  that  its  reffiSTal  was  sutde  necessary  by  the  faot  that   the 
engineers  erdsrod   the  slopes   to  be   reeut   after  the   save  had  been 
practically  finished.     Ho  teotlfled  that   the  progress  of  the  work 
was  reported   to  hisi  from  day  to   day  by   the   timekeeper  end  his  part- 
ner,  $uinn,   and   that  ho  had   computed  fres   a  series  of  34  drawings 
showing  the  slopes  designed,   redoslgnsd  sad  finished.      Ins  witness 
sal-4  ho  mads   the   computations   end   that  they  were  true  and   correct; 
that  he  siade  the  drawings  from  the   reports  stade  to  him  and   that 
these  drawings  wsre  true  and   correct.      Defendant  made  objection   to 
these  drawings   and   this  testimony  upon    the   theory  that  in  the  first 
place  the  evidence  did  not   establish  that   the   amounts  computed  were 
oorreot   and,   in  ad  itico,   that   the   exhibits  offered  were  wholly   im- 
material under  the   ieeueo.      The  evidence  of  dhnable  diselooed  a  lack 
of  personal  knowledge  of  the  data  which  appeared  on   the  sheets,    and 
for   that  reason,   as  well    as   the  further  reason  that   the   evidence  was 
wholly  isssaterlal  under  the  terns  of  the  contract,   we     hink  the 
oourt  properly  excluded  It. 

Complaint   lc  made   that   the   court   excluded  evidence  offered 
by  plaintiffs  as  to  the  reasonable   cost  pf  removing  ths  sxeess  of 
colli  rock  as   found  ever  the   estiaats,    contrast   and  plans.      They 
offered  to  show  sueh  cost  to  bs  04  cents  per  cubic  yard,  whereae 
the  unit  price  a*  pre Tided   for  under  the   terms  of   the   contract  woe 
only  fit   oents  per  cubic  yard.     The  proofo  in  evidence  showed   that 
30t, 459   cubic  yards  of   thlc  material  had  b   en  removed  by  January 

31,   1?16,   and   that  on  December  31,  1916,   the  amount  which  had  boon 
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removed  waa  554,710  cubit  yards.      A  final   eetimate  voucher  showed 
that   the  amount  had  an   sent ember  27,  1917,   inereaeed  to   570,858.3 
•ubie  yards,   although  do   additional  axsavations  had  been  made.      Tha 
aueetlon  aa  aakad   referred  to   tha  number  of   cubic  yards  removed  from 
January  6,  1915,   up  to   3»pts»ber,   1917,   ao   that  it  la  apparent  that 
tha  dates  aa  Indicated  by  tho  question  wore  inaorraet*     Moreover, 
tho   taahnleal    formal  it iaa  were  not   complied  with  aa  to   tha  offer  of 
proof.     54  Corpus  Juris  130,   so*.  149;   Chicago  city  fry.   Go.  v. 
Carroll.   SO*  111.   318;    Strong  v.   frlodnan.  161  111.   App.   503.     Wo 
hold  thoro  was  no   revereible  error  in   thia  ruling. 

VI.     At  tha  eloco  of  all   tha  evidence  upon  defendant's 
notion  tha  eourt  excluded   all    the  evidence  bearing  on   oounta  4, 
5  and  5  and  Inatruetod  tha  jury  to  find  for  defendant   aa  to   theae 
oounta,      Plalntiffe  aontend  that   thlo  waa  error.      They  point  out 
(and   correctly)    that  upon   eueh  notion   th<>    eourt  is  Halted  atrictly 
to  determining  whether  there  la  ao   evidence  legally  tending  to  prove 
tha  faeta  aa  alleged  in  plaint  if fa'   declaration  or   the  particular 
oounta  of  It.        Theae  particular  counts  declared  for   compensation 
for  pumping  tho  channel  or  lea     during  tho  winter  of  1915   to  1917. 
Section  84  of  the  contract   provided: 

*The  Contractor  shall   provide  all  necessary  pumping  machinery 
and  aperate   the   same.      Tha  excavated   channel  muat  be  maintained  dry 
by  the  Can  tractor  until  Jiovmabor  1,   1916,   or  until    the  com  lotion  of 
all  work  under   tola  eeatraot  if  completed  after  that  date,   without 
ex>ra  charge   therefor. 

"lumping  plata  muat  be  maintained  and  operated  until  «ove*ber 
1,  1916,  or  until   tho   oompletion  of   thla  contract   if  completed  after 
that  date.'«* 

"All  pumping  and  disposal   of  water  (except  during  tho  addi- 
tional  twelve  months'   period  ox'   extra  pu.  uing  hereinbefore   specified j 
shall  be  perforata*  by  the  Contractor  without   extra  charge   therefor." 

The  evidence  also  dioelooea  that  on  October  11,   1916,   plaint if fa 

wrote  the  chief  engineer  of  ths  defendant   Sanitary  Bi strict  as 

fallows: 

"We  ex:> est  to  practically  complete  the  excavation  work  of 
Section  10  Channel  before  the  froeslng  weather  seto  In.  As  the 
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laying  of  the  Rip  Hap  i»l«o*  Pwing  neeeee;*rily  fellow*  th«  channel 
excavation,  wo  fiiid  that  thie  part  of  the  work  will  be  throve  into 
toe   coming  winter. 

"as   tho  foundation   lor   tho  Hip  Hop  must  be  prepared  by  h*nd 
upon   tho  Jlacial   Drift,    it  b^oomee  impractical   to  lay  up  work  of  thio 
character  on   frosen  ground  and  bo  aaourod  of  iti  perikanent  maints- 
nanoo  with  any  degree  of  oortainty. 

•*•  would,    therefore,   bo  pleuecd,   upon   investigation  and  to 
your  ontlro   satisfaction,    that  you   reo©m»end   to   tho  Honorable  board 
of  frueteee   tho  temporary  postponement  of  tnls  *©rk  and   Hud  it  be 
done  during   oui table  weather  next  year. 

"Is   consideration  of  an  order  to   thlo  effect,  we  agree   to 
complete  Jcetioa  10  on  or  before  Auguot  lot,   1917,   that  we  will 
Maintain   the  nip  Bap   and  pump  Section  10  during  tain  period  tr«% 
of  coot   to   the  -ianitary  District,    and,    that  wo  will  not  hold  the 
Sanitary  District  liable  on  acoount  of  grunting  ue  such  an  order. 

"An   early  reply  will  be  very  much  appreciated. " 

Ao  defendant  potato  out,  while  the  oubotruoture  of  tho  48th  avenue 
bridge  was  aade  heavier,    plaintiffo  received  payment   at  $8.44  par 
cubic  yard  for  1907  cubic  yardc  inotead  of  the  eetiaated   amount  of 
SCO  cubic  yards,   and   tho  bridge  itself  considered   separately  fro* 
protections   and   four d at  ions,   was   constructed   ao  originally  designed, 
with  the  exception  of   the   eeaeret*  base  for  head  rails  and  pylons, 
and  wao  paid  for  on  a  limp   sua  basis,     Vingwalle  w«re  put   in  for 
protection   and  the  foundations  aade  heavier,    end  plaintiffo  were 
paid  for  the  excavation,   for  putt  in fe   la   these  walla,   for  going  to 
the  additional  depth  for  the  foundations,   end  fcr  putting  in   the 
ooaorote.      The  character  of  the  work  a*  a  whole  wao  not   changed,   sad 
the   evidence  toado  to   show   that  plaintiffo  oecuiesced   In   all   three 
ehangeo,    and   that   it  wao  only  after   the  contract  had  boon  completed 
that   they   eoneelved   the  idea  that   there  had  boon  any  prejudicial 
change  in    the   character  of  tho  work.      Shore  wae  no   rvi   once  frea 
which  the  jury  could  reasonably  find   that   there  had  been  a  change 
in   the  general   character  of  the   contract  because  of  any  changes  re* 
sueeted  or    required  by  the  engineers,   ana1   there  are  no  f*»ets  in 
the  record  from  which   a  Jury  oould  reasonably  find  that  the  defendant 
district  was  obligated   to  pay  on  account   of  the  matter  of  pumping 
set   forth  in    trn»se  eounto. 

The  sane  statement  may  be  made,  wo   think,   «o  to   the  cemp Joint 
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sf  plaintiff*  that   the  court   also   instructed   li,   favor  of  defendant 
as  to   scant  18  which  wae  also  based  upon   the   theory  that   changes 
ordered  had   amounted   to   a  charge  of  the   eh  jraoter  of  the  work  »s 
a  whole,  by   the  alteration  of   the   double   fclppe  above  i^inus  four 
from  a  one  on    two   and  below  minus  foar  to   the  bottom  o»'  the  channel, 
a  one  on  one  to  a  continuous  slope  of  approximately  one  on  one   and  a 
half.      At  any   rata,    thie   claim  could  net  be  allowed  as  extra  work, 
becauee  it  had  net  been  ordered  in  eriUng  as  provided  by  the  terns 
•f  the  contrast.     Jo,llct  MJdm  *  l*VK  .*,«,«.,  .It  &*n\  .HMtMvoo.  * 
aanlt  ,rv  aistrlot.  tti  111.   App.    67&j   6ft  a.  i.  h.   6*3  (nets.)     k©ro- 
©ver,    the  engiBOor  would  have  had  no   authority  to  waive   this  provi- 
sion. 

The  court  also   at   the  cloac  of  all    the   #vid«i<ce  directed  a 
verdict   for  defendant  as  to   couat  14.      fhie  count  was  declared  on  a 
slain  for  interest  upon   the  theory   that   ine  Sanitary  District  had 
wilfully  and  vexatieusly  withhold  payments  when    me.      rhero  ic  no 
evidence   it.    the   record  indicating   that  any  money  had  been   wilfully 
sad  vexatioualy  withheld  from  plaintiffs,      ttanway  v.    uitr  of  Chicago. 
837  111.    128,   upon  which  plaintiffs   rely,   was  distinguishable   In   that 
it   te  a  case  involving  a  suit   for   a    .laid  fsr   bonds  which  drew   In* 
tercet  but  which  was  not  paid.      The  general   rule  is   that  a  municipal 
corporation   is  not   chargeable  with   interest  on   claims  against  it  is 
the  absence  of  an  express  agreement.      City  cf  Peoria  v.   Fruln  Bambrlok 
Construction   Co,,   169   111.    16;    Smith  v.    County  of  logan,f   284  111.   16:*. 
ihe  court    lid  not  err  by  withdrawing   these   counts  from  the  jury. 

VII.     Plaintiffs  %m  the  next  plass   contend  that   the  court  errod 
many  times  in  giving  instructions   to  the  jury  requested  by  defendant, 
alas  in  refueing  instructions  requested  by  plain  tin's,    sa.d  in  mod  if  y- 
lnt   other   instructione  cubed  t  ted  by  plaintiffs  and  giving  them  as 
modified.      Main  tiffs  complain  ac   tc  23  instructions  and  make  many 
criticisms  sf  than. 
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By  defendant's   infraction  7   the  court  told  the  Jury   in 
Oub»i*r*ce   that  if  it   found   tttat  plaintiffs  had  paid   for  all   tho 
rook  e»c*v*te4  la  too  eootiea,    tor  all   the  t;iaoial  drifte  excavated 
at   tho  unit  price,    then  at  to  tho   claim  of  plaintiffs'  additional 
excavation  of  00X14  rook  and  of  glaoial  arift,   if  any,   it   should 
find   tho   iesuoe  for  defendant.     By  inotruotlon  3  a  similar  rulo  was 
laid  down  for  olais*  for   riprap f    and  plaintiffs   argue  that  both  in- 
ctructlens  were  erroneous.      They   oay  that  tho  instruction  as   to   tho 
glacial  drift   and  rook  Ignored   tho   issue  aa  to  th«  exeesa  amount  of 
solid  rook  removed  over   tho   eetimate  and   tho  amount   claimed  by 
plaintiff  a  for  recuttln,:    tho  slopes;    alao   that   tho  inntructlen   ig- 
nore4  paragraph  02  of  tho  contract  which  eoncerno4  tho  matter  of 
protection  of  the  work,  while  it  wao  b«int    done,    and  provided   that 
materiel   ahould  bo  4epooito4  in  a  completely  excavated    section   of 
the  channel   without  negligence  of  the  contractor ,   an4   that  the  con- 
tractor upon  compliance  with  certain  condltlona  night  ho  paid  for 
renewing  acme  "the  unit  price  per  cubic  yard  herein  opacified   for 
excavation  of  ulaoial  Srlft.* 

Wo  do  not  think   thooe  instrjctieae  wore  erroneous  when   eon* 
aidored  in  connection  «ith   tho  tsrms  and  provisions  of  tho   contract. 
howhore  4oea  the     ontraet   spea*   of  a  lump   tun  to  ho  paid   for  any 
service  or  notorial  oinlntiffa  might  orovide.      Everything  waa   to 
ho  paid  for  according  to  tho  unit  price,   and   theao   instructions  in- 
formed the  Jury  that  if   it  believed   that   such  paymenta  had  been  made 
according  to  thee*  terse  of  tho  contract,    the  finding  aa  to  particu- 
lar items  ahould  be  for  defendant.      Tho   instructions  wore  not  per- 
emptory a*   to   tho  ultimate  lasuo  to  bo  decided  by   the  jury  concerning 
the  amount     due  plaintiff a,   but  only  in  eaoh  case   aa   to   the  particu- 
lar item  speeifie4.      It  may  bo  that  an  Instruction   for  defendant 
with  reopeot   to  those  particular  lteme  would  haw*  boon  Juatifi    d 
under  the  evi   er  ce. 
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Apparently   tne   trial   court   allowed  Mm   eaeo   to  go   to    tho 
Jury  upon  tho  theory  that  there  vac  boko  evidence  fro*  wnieu  the 
jury  might  possibly  find  that   changes  made  in   th»  character  el'  tho 
work  don*  wora   ao  material   as  to  amount  to   *o>  general   change   in 
character  of  the  work   ao  a  whole."       We   tain*  tho  court  *ae  gene** 
cue  to  plaintiffs  in   this  respect,    for  «o  fin*  no  evidence  fro* 
which   the  jury  ecu!  I  reasonably  conclude   U-*t   tue  hind  of  improve- 
ment    ado  was  different   from   that   eoute&ulateg  by   the  parti  so  at 
the   time  of  the  execution  of  the  contract. 

Defendant's  given  instructions  V,   13  and  2:    are   criticised 
beeauos  the  jury  was  instructed   that   the  contract  provided   that   tho 
engineer  for  tho  Sanitary  District   ahould  determine  all   queetlono 
in  relation   to  the  work  and  construction,    and    that  hie   estimates 
and  decisions   should  be  final   and   conclusive  and  a  condition  pre- 
cedent  to   the  right  of  plaintllfs   to  receive   compensation,   unices 
the  jury  found  that   the   engineer  vent  outside  of  tho  con tract  and 
made  a  decision  which  wee  •arbitrary,   caprlcioue,   unreasonable, 
fraudulent,   er  net   in  good   faith.*     Xhe  criticism  of  plaintiffs 
sseme  to  be  that   theee  instructions  did  net  tell   the  jury  that  the 
decision  of  the   engineer  would  not  be  binding  unices  he  gave  notice 
to  plaintiffs  and  an  opportunity   to  be  heard  before  making  hie  de- 
cision.     The  ieelslon   of  tno   angiuoer  weuld   be  prima  facie  correct 
anl  binding,    and   it  would  bo  for   plalutifre   to  allege   and   prove  any 
fraud  or  mistake   in  it.        Xhe   prevision     of  the   contract  was  valid 
in    this  State  as   it   is   in  moot  states,    \  see  note  to   ^jpsse  naan.t^ 
fcarvmor .     54  A.  L.  h,   1255)   unless   mere  to  fraud  or  mistake  amount- 
ing to  fraud,    and  there  is  no  evidence   in   thle  record,  which  would 
have  juet lfled   such  finding.      Xhere  was,  we  tiiinx,   me  error  in   theee 
in  struct lone. 

Complaint  is  also  mage  of  defendant's  given   instruction  10, 
becauee  the  court   told  the  jury  that   though  it  believed  the  ensvngee 


»*U  oJ  t>*  ui  »m»o     *t:   ;?.*  «A 

*fW  *i»JUw  «©**":  *•■  «>•**  •<**  ooq»  X"**l 

at  *a*ie-  !•  *«•£■ 

•rttn&a  •**  <***!«©  «:  ",**•.  -  •**;>****» 

-»v«xg5U    to    Mi/ 

3*   **1  ««»  ••*      *»* 

,*i  1*410*     0fl  '  flfftlcitftfi    *    9bMM 

■  h|  10  0*1  ■   *** 

9d)  tmt.  wtU  $»tli  »tf  •*  ■«-»•• 

•  9  i  J  Oil   cn-y    •*   *a«i  •  »ftjL&0-; 

Mi*/  •** 

.y  fmartuwzX*.   1  »3aa  »•«  >1  #i  M 

I   I0J00J    •■•i''-'    • '  •;  I  0  ■•■  *     il.  .;    i   i        .  .  ;■•..'    M    §1    HWH    '■■"■»■      .  ;-'   •       Ml    ^'; '- 

•••A;  •  ou  t*nlAJ  •»  ,»,»•*  rMHfi      ...  •▼bjbJ 

if«A*0JS*S#*A&    u»  ;4«0 

j-'-  .   ;     M  04       >•-     »  .  *  ;  I  •>>■•  ..J    .•.'.:     .'i.        ■:.'■■       i  .■ .     |*SM«t    HU    M0000-4 


la  the   specifications   and  plans  wore  made  and   that  such  Pangea 
increased    til*  quanticy  *f  **r*    aetuuiiy    iene   and    |a*  it  believed 
that  such  changes  were  not   suoh   thai   the  general   character  of  the 
work  a*  a  whole  »a»  thereby  changed,    then  as   to   aueh  additional 
work  plaint  if  f»   enuld   recover  only   at    the  unit  prio*  for   mi  oh  ad- 
ditional work  actually  performed,   and   mat   if  plaintiffs  had  boon 
paid  for   such  additional   work  at   the  twit   prio*,    they  could  not 
reoever  on  their  slain  for   additional   work  la   that   respect. 
Plaintiffs  argue   that   this   instruction  was   erroneous  because   it 
ignored   the  limits  of    tae  power  of   tae  engineer  in  naming  changes 
and  implied    that   th^ro  eould  be  no  recovery  unless   ths   "whole 
sharaster  sf   the  work  is  changed,"   and   failed  to   state  what   tort 
of  a  change   that  would  be,    thus  leaving  ths  jury  in  doubt   as  to 
ths  mean  lag  sf   the  words   "general  character  of   the  work  as  a 
whole.  *     It  is   said  that   the  tendency  wae  to  confuse  and  Kiel  end 
the  jury  and  taat   the   instruction   eneuld  have  explained  the  mean- 
ing of   th*  phrase   "change  in   the  character  of  the  work  as  a  whole. * 
the  brief  of  ■plaintiffs  does  not   suggest  what   explanation   should 
have  boon  given  of   this  phrase,  nor  did   they  offer  any  proper  in- 
struction which  might  have  mad*  its  meaning  clearer  to   the  jurors. 
Moreover,   article  *  sf  the  contract  provided  with  r«f«r*nee  to   on* 
tree   that  "the  engineer  shall   fix  ouch  prloce  for  the  work  as  ho 
shall    consider  just  and  equitable,  end  the  contractor   shall  abide 
by  such  prlcoc,  provided  he   enters  upon   such  work  with  a  full 
knowledge  of   the  prices  so  fixed   by  said   *ngine*r. "     Moreover, 
ImdsTi  would  b*  no   extras  unless   "such  work  has  been   ordered  by  th* 
engineer  in  writing,"  and  there   is  no   evidence  that   the  engineer 
mads  any  such  order.     It  any  rate,    say  sue     order  for  more  than 
#900  would  have  bean  illegal  by  reason  of  oectlon  11  of  th*  statute 
creating  the  Sanitary  Bietriet.     We  hold  that  thers  wan  no  reversi- 
ble error  in  any  of  these  instructions  given  at  the  recast  of 
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defendant. 

As   to   the   instructions  requested  by  plaintiffs  and  refused, 
criticism  is  made  on   account  of   tit*  refusal    to  «,!▼•  &o.    3,  by  »«  ioh 
the  jury  was   told  in   substance  that  plaintiffs  vers  not  required   to 
prove  that  there  was  actual  bad  faith  or   intention   on   the  part  of 
the   engineer   to   commit  a  fraud}    that  it  was  enough  to  iiaoly  bad 
faith  that  his   estimate   and   classification  wore   so   grossly  errone- 
ous as  to   amount   to   a  fraud;    that   if  the  jury  believed  from  a  pre- 
ponderance of   the   evidence   that   the   engineer's  estimate  and  classi- 
fication of  the  materials  excavated  were  grossly  erroneous,  or  that 
the  engineer  disregarded  important   and  obvious  f*cte   in   so   esti- 
mating and   classifying  the  materials  excavated,  or  used  a  method  of 
measuring  which  would  result  la  a  great  discrepancy  in  his  vouchers 
and  fi^ursB   ae  to   the  kinds  and  amounts  of  the  various  materials  ex- 
cavated,   then  the  jury  should  find   tiae  measurements,   sstimates  and 
classifications  by   the  engineer     ere  fraudulent  and  not  binding  on 
plaintiffs.     Plaintiffs   contend,    citing  authorities,    that  they  were 
entitled  to  have  the  jury  instructed  on  their  theory  of   the  case, 
and  insist   that    there  was  evidence   in  the  r coord  which  would  require 
the  court   to  give   this  instruction,      they  say  that  there  was  evi- 
dence which  tended  to   show  that    there  was  a  controversy  between   the 
sngineer  end  plaintiff  %ulnn  as  to   the  tsp  sf  solid  rock;    that  the 
engineer   took  his  cross-seeti  a  measurements,    after   the   rock  was 
excavated,   from  traces  of  the  rock  sticking  out  in  the  slopes,   and 
that   the   action  of  the  heavy  bucket  destroyed  and  mounded  over  the 
rook  ledges  sticking  cut  of  ths   slopes;   that   the  spillage  from  tne 
bucket   coming  up   the  slsps  bid   the  trace  of   tne  rook  from  view;    that 
ths   engineer  ail  not   dig  into   the   slopes  to   find  the  ledges  that 
had  been   covered  but  insisted  en   taking  the  ledges  that  were  exposed 
in  the   slope,  whieu  had  to  be  over  a  foot   thick  in  order  to  avoid 
being  broken  off  by  the  heavy  backet.      They  state  that   there  was 
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alto  evidence   t wading   to   show   tnat  feaJsai  offered  and  volunteered   t» 
dig  into   the   elopea   for   the   engineer  an-;    »  iad   the   true   top  of  rook, 
tat  that   thia  of far  *»a   rafuaad;    and   that   the   evidenee  alto   tended 
to   ehow  that   the  ahiaf  engineer  approved  of   taxing  the  top  of  rook 
la   croea-eeotienlng  aft or   it  had  boon  ramoTOd  and   etated  they   could 
got   tho  rook  from  tho  elopee;    that  Mr.  Ctuinn  a&d   tho  ohiof  engineer 
had   an  argument  about   thia  method;    that   this  argument  oo  car  rod    in 
lt!4  aftor  tho  liwi»*tone  lodgoo  had  boon  removed;    that  q»ina  la* 
aiatad  that  th*  eroee-aeetlon  meaeurement*  bo  taken  boforo  tho  rook 
waa  drilled,  bloated  and   removed,    and  Junt  aa  it  lay  in  the  bod  of 
tho   channel;    that   the  ohlef   engineer  finally  yielded  and   ereee- 
oootioned  before  exeat  «.t  ion  of  the  rook,    and   that  t{uinn    then  want 
ahead  and  removed   tho  oolid  rook,   ami  on  ho  had  previously  refused 
to  do.     Plaintiff  a  alee   eay  that   th«   evidence  of  Trlakaua  tended   to 
anew  that   tho  monthly  axeaau rex ar> to  were  merely  estimate*,   all    eub- 
Joet  to  a  final  measurement   at  the  end,    but  that   there  lo  no   evi- 
donoo  that  a  final   surrey  or   check-up  on    the  reek  wae  made,   and 
that   thia  could  not  be  done,    aa   tho  alopoa  wore  rlprapped  oaot  of 
tho  temporary  road  *  diatanee  of  about   3,«       feet,      they   therefore 
argue   that   tb*re  «aa  evidence   that  the   engineer  had  uaed  wrong 
method*  and  Ignored   the  obvious    :    eta  and  that   tho  instruction 
ahould  have  been  given  for    thia  reaaon.      It  lo  urged  that  since 
there  wna  no   other  inatruction  properly  preaon  ting  plain  tiff  a* 
theory  of  th*  mm,  it  was  pf  -Judicial   error  to  refuoa  it.      Aa 
defendant  contend*,    the  instruction  waa  argumentative  in  ito  nature 
and  would  have  permitted   the  Jury    to   go  outside   th*   contract  in 
determining  and   classifying  the  material  a  excavated.      The  facta  aa 
related  of  the  differences,  between  plaintiffs  and   the   chief  *r*i- 
naer  with  reference  te   the  manner  oi    competition   dc  not  indicate 
action  which  waa   arbitrary,   eapricieua,   unreasonable  or  fraudulent, 
and  that  being   a©,   it   would  have  beoa   error  for    the  court   to  give 
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this  Instruction. 

C«spUiit  is  likewise  stade  of  the  rsfusal  to  girt)  plain- 
tiff e'  Instruction  5,  by  sfeinh  the  jury  was  told  that  if  the  en- 
gineer refused   te  pass  on  any  questions  relating  If    the  work  when 

~erly  requested  by    a.ilntiffs,   then   the  jury  should  find  that 
such  refusal  was  wilful   and  nat  binding  on  plaintiffs,   and   that 
plaintiffs  were  excused  frost  satisfying  the  condition  precedent. 
It  is  argued  in   support  of  this  objection   that    vho  evidence  indi- 
cated  that  the  engineer  had  failed  to  pass  on  plaintiffs'    claim 
for  extras.     Under  the   tex&s  of    this   contract,  however,   as  already 
pointed   out,    there  were  no   extra*  not  paid  for.      It  was  necessary 
that  the  ortfer  for  such   extras  should  be  given  in  writing,   but   this 
was  not    tfMa    sad  the   jury  would  have  no  rignt   to  thus  disregard 
the  terns  of  the  contract. 

Complaint  is  aade  that  the   court  refused   to  give  plain- 
tiffs' requested  instruction  7,  by  whioii  the  jury  was   told   that  it 
was  only    changes  of  a  ainor  or   incidental   character  that  the   engi- 
neer night   fix   Met  value  of,    ■si   taat  if  the  Ju«y  believed  froa  the 
evidence   that  defendant's  engineer  ordered   changes  in   the  work  which 
plaintiffs   complied  with,   and   they  were  ol    a  aiuor  or  incidental 
character,   ana   that    the  engineer  failed  and  refused   to  value  and 
allow  for   any  extra  work  caused  by   the  isinor  changes,   and   that  the 
refusal  was  arbitrary,  wilful,   and  not  the  exercise  of  the  engineer's 
tl  •»->  rodent  Julgiaent,    then    the  Jury  should  fix  and  allow  the  value 
of  the   extra  *ork,    if  any,   at   cost,  plus  IS  per  cent   for  profit, 
super  in  ten  denoe   and  uce  of  tools.      Xnis  instruction,   too,  wan  prop- 
erly refused,   in  tnat  it  was  an  endeavor   to   change  the  provisions  of 
the  contract  which    lid  not  permit   recovery  on  this  basis  for  changes 
of  a  nslnor  or  Incidental   character,   and  as  we  have  already  said, 
there   is  no  proof  in  th«  record  as   to  any   extras  whioh  *ore  not  paid 
for. 

Plaintiffs  also   eoaplaln  of  the  refusal   to  give  their  re- 
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quested   instruction  at  by  which   the  jury  vm  told  that   if  it  be- 
lieved  that   the  final   certificate  *f  the  en* ine«»r  vm   to  be  given 
to   defendant   end  not   to  plaintiff*  and  that   th«  certificate  vm 
for  tho  nolo  benefit  of  defendant,    then  the   jury  should   fine  that 
plaintiff  a  were  not  required   to  obtain  the  final   certificate  before 
bein*r  entitled  to   any  cub*  of  money,   If  any  were  due  plaintiff* 
under  the   eeatraet.      It  ie  eald  that  the  contract  le  eilent  a*  to 
whoa  the   certificate   should  be  delivered;    that  if  it  waa  intended 
to  be   delivered  to  plaintiff*  the  contract   ehould  have  e<>   stated; 
that   the  certificate  aeeaed   to  be  for  the  guidance  and  information 
of  del   ndant   and  to   aid  end  protect  it  in  naJcing  payments;    that  la 
thie  particular  oaae  the  evidence  tended   te   chow  that   the  final 
certificate  waa  Riven   te  defendant  by  the  engineer;    that   this   con- 
duct amounted   tr    a  const  met  ion  placed  en   the   contract  by  defend* 
ent   through   its  agent e  and  fror    it   could  be  argued   that   the  proper 
construction   and  inference  were   that   the  final   certificate  waa  te 
be  delivered   te  defendant,    end  not   te  plaintiff*,     Plaintiff* 
therefore  contend   that   if  the  certificate   sac  for  the   cole  benefit 
of  defendant,   plaintiff*  were  under  ne   duty  to  obtain  the   certifi- 
cate,    the  contract   specifically   provided  that   "the  engineer'*  es- 
timate and  decision   ehall  be  final  and  conclusive;    and    such  esti- 
mate and  decision   in  case  any  question   shall   arise,    shall  be  a  con- 
dition precedent  to   the  right  of  eald  contractor  to   receive  any  money 
•r  compensation  for  anything  done  or   furnished  under  this  contract. • 
This  plain  provision  of  the   contract   scene   to  make   further  discussion 
•f  this  queetien  unnecessary.      44   cerrme  Juris,    *ee.    £584,   p.    385; 
54  A.  1.  R,   1*55,  note  and  caeee  cited;   &oraiqut  v.    Arnold.   33   111, 

*»*•   *>3l  Clesaon.  ▼«  ,P»tM»?W.   *»  Item   •»».  1^6;  (HXmar*  v.   ijsyptn,*/,, 
155  111.    438. 

Plaintiff •  else  complain   that   instruction  9  was  refused,   but 

it  hae  been  disapproved  by  the  Supreme  and  Ao>eilate   conrt*  in 
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numerous  eases.     Kiddle  v.   * an eager.   254   111.    Apr>«    6a;   Llndan- 
VTlf*  T«  *>1>P.    »5*   KMU   App.   l»2j   Tetcr  v,    aW^nff,    Mi  111. 

««i   ^**rtt»   v.    ^loago   hauld   rran»U   Co..    387   Hi.    307. 

Complaint   la   »l»o  made  is  regard   to   requ*«ted  inntructien 
11,   by  which   nlaintlff*   rso.u**ted    en    inetruotion    thai   If  the   Jury 
believed  that  -laintiffe  w*re  require*  to  have   the  written   order 
from  the   «ngln*er  far   extra  work  and  were  to  renort   east*   in 
writing  at   time  furnished  and   at   <-nd  af  month  in  which   furnished 
to   engineer,   <uad   further  believ*  that  the   engineer  wee   alec  re- 
quired  to  p*t   the  order  for  th?   •xtr%  work  in  writing  hut   did  not 
do   so  hut  orally  ordered   the   extra  work  «»d  plaintiffs  performed 
the   eame,    th*n   the   J   ry  ehoul?    i  ind  defendant  waa  estopped  from 
r*lytag  on  the  want   of  the  written  order  for   the   extra  work  per- 
formed,   if  any,   and   the  written  report  by  plaintiff*   to    the  en- 
gineer and   the  written  order   from   the   mglneer  to  plaintiffs  were 
waived  by  defendant,      as  already   said,    there   la  no   evidence   in 
this   ease  that   there  was  any  extra  work  within   the  meaning  of  the 
terms  of  the  contract  not  paid   for,   and   there  bslng  no   »uoh  work 
the   -ngineer  could  not  hav*>  ^*lved  a  written  order  for  the   same, 
kpreover,   the  engineer  would  h»ve  been  without  authority  to  waive 
It  unless  authorised     by  the  board  of  trust*©*  or  by   the   contrast. 
66  A.  J-.  R.   686,   note  anti  eases  cited;   Rann  v.   Bennett.   S3  atl. 
(Pa.)   nil;   Groanfrnp  v.    lnnab^t,a«tf  of  Xown  of  Dodftflffi,   164  J?*d.    9*3. 

Complaint  i»  aleo  made  by  plaintiffs  as  to   tig*  action  of 
the  eourt  in  «odifylng  instruction*   r*oueete4  by  them  nadl   giving 
tham  as  modified.      In  particular  complaint  is  made  of  instruction 
*,  by  -which   the  Jury  «ai  told   that  if  it  ballevad   that  defendant 
aaae  change*  in  the  rork  and  required  plaintiffs    b*  do   extra  work, 
and   that   tnese  changes  were  of  a  major   character  and   changed   the 
character  of   the  work   as  a  whole,    the  Jury  might  *ll*w  plaintiff* 
a-Mltlonal   compensation,  in  addition    to   ths  unit  prise,   aooording 
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to   ths  terms  of  the  contract   and  as   shown  ay  the  evidence.      Xhe 
instruction  as  originally  offered  contained  a  statement  that  la 
such  ease  the  jury  might  disregard   tha  engineer's  decision.      Thia 
was  contrary  to   the  terms  of  tha  contract  and  it  was  not  error  to 
eliminate  it* 

Sy  other  offered  instructions  plaintiffs  requested  the 
court  to  tell    the  jury  that  if  the  engineer  had  made  changes  of  a 
major   character  and  changed  the  work  aa  a  whole   and  plaintiffs  had 
furnished  extra  labor  and  Materials,   it  might  then  diaregard  the 
prevision e  oi    the   contrast  requiring  the  engineer  to  order   the   save 
in  writing.      The  oourt  olliulnated  that  part  of   the   instruction  wnlch 
attempted  to   define  the  meaning  of  the  clause  in   the  contract  with 
reference   to   changing   the   character  of  the  work  as  a  whole.     We 
think  there  was  no  reversible  error  in  this  as  the  instruction  of- 
fered did  not  accurately  state  this  provision  of   the  oontraot. 

Plaintiffs  argue  that  the  judgment   should  he  revereed  be- 
cause,  it  Is   said,    the   trial  Judge  went  into   the  jury  room  after  the 
cause  wae  submitted   to    the  jury  and  orally  inatrueted  the  jury  about 
the  ease.      It  is  urged  that   thle  was  a  violation  of  plaintiffs* 
right   to   trial  by  jury  as  eetahllehea  by  a  long  line  oi    decisions  of 
the  Supreme  court,   beginning  with  Etcher  v.  People.    33  ill.    23.3.   and 
ending  with  People  v.  Brothers.  347  111,    530.       The  facts  as  dis- 
ci oeed   by  the  record  appear  to   be   that  upon  the  hearing  of  the  motion 
for  a  new  trial   the  Judge  atated: 

•I  want  to   say  something  for  the  record  that   X   did  to  the 
jury  that   I  want   to    tell   eounssl   about,      they  called  mm   ic    th?re. 
They  had  a  verdict  prepared,    'We,    the  jury  find—.*     When  the  form 
of  verdict  was   submitted  to    the  jury  I    asked  the   couneel  for  the 
defendant  and   said,    'Inasmuch  as  you  owe  1,000  and   some  odd  dollars, 
it  was  only  consistent   that    I    submit   one  verdict:       'We,   the  jury, 
find  the  issues  for  the  plaintiffs  and  assess  the  plaintiffs'  damages 
at  blanJc  dollars,'   and  a  pi -».ee  far  the  twelve  Jurors  to   sign, 
submitted  that   form.      I   came  back   to   the   chambers   that   evening  while 
the  jury  was  deliberating.      They  said    they  warn  ted  to   cpeaji   to  me. 
Well,   I  wflnt  in,   and   they  showed  me  the  l'orro  of  verdict   that   said, 
'•o,    the  jury,    find  the  issues   for  the  plaintiff  and  we  assess   the 
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plaintiffs'    i«»u«,#«  at  no  thin*.  •      SMI    tovmmu   aaid,     'that   doesn't 
sound   quit*  right.      *•  can't  hardly   find   the  iemaeo   for  the  plain- 
tiffs  and  M8*ii   tne  da^agss  at  notuing.      The  defendant  admitted 
that  ho  0*00  o  thousand  and   *oae  o^d  dollar*.      3©  wo  hswo  to  put 
that   in   tii or o  for   .-tie   to  gel   It,   or   it   that   p«id  anyway*     I«  that 
•old  independently  of   this  verdict*'     1   «iH,    'h«,    i  «*   the 

defendant  admit*   that  ho  ewti  tho   thousand   and   cone  odd  dollars, 
that  swot  ho  in   tho  verdict,  *    *o   they  wrot«  it   in.      That's  all   1 
said.      X  want   tho   eouneel    lor  tho  ilatntiffs  to  know  that.      I 
realise   It   is  ?.-ry  questions  bis  whether  a  Court   should    nay  anything 
to   a  Jury  in   tho  abeeueo  of  repreoent»tion   by  both   sides,   tut  I   felt, 
•f  oourss,    that  vordiot  was  absolutely  wrong,    ail   it  was  bused  use* 
■  ni«eoneo?tlon,   and   I   straightened  them  out  en  that." 

Upon  roc#itint    this  in forgot  ion  plaintiffs  took  an  exception  which 
appears  in  the  rsssrd  and  argue  error  in   tuie  court,      there  is  no 
doubt  pf  the  rule  that  it  is  error  for  a  trial  Judge   to  participate 
in  any  way  in  the  deliberations  of  tho  jury.     Tho  facto  hero,  how- 
ever,   Jo  not   Indicate   that   the  Judge  in  any  way  interfered  with 
the  deliberations  of   tho  jury,      Ihc  jury  had  apparently   reached  ito 
wordiet  and  brought   that  verdict  into   the  preeenee  of   tho  fbaffsn 
Tito  vordiot   did  not  nave   to  ho  ia  writing.      It  oould  bo  pronounced 
•rally,    and  it  was  not   improper  practice  for   the  Judge   to  assist 
the  jury  in  putting   tho  verdict  at  which   they  had  arrived  into 
proper  for*.     The  deliberations  ©i    the  jury  were  not  inter!' sred 
with,   end  while  it  wculd  hava  boon  vice  for   the  trial   Judge  to 
have  delayed  hie  explanation   to   the  foreaan  of   the  Jury  until   such 
tine  as  counsel    for   the  parties  night  be   sua&onod,   it  was  not  in 
•ur  opinion  even   technical   crrer   for  aim  to  give   the  assistance   to 
the  jury  which  it  requested  after  having  arrived  at  its  verdict. 

Plaintiffs  also  argue  quite  at  length  error  on  account  of 
alleged  improper  roaarks  nade  by   counsvl   for  defendant.      The  at* 
tarocy  for  the  District  referred   to  the  fact   that  plaintiff*  were 
•en  of  nature  ago   and  of  fine  reputations,    and  ur*?ed   that   this 
should  not  affcet   the  verdict.      Incidentally,  he  referred  to  the 
fast  that  hie  own  hair  woo  gray   and   that  he  had  grown  old  in  the 
publlo  service  and  thnt  he  anticipated  rewords  in  another  world, 
ie  possible   future  rowardo  ware,   »f  ooureo,   wholly  lanaterial   t« 
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any  i*eue  of  the   eaee,   but  no   objection  »tt  made,   and  we>  think   it 
fair  to   ?re«u«i  that   an  intelligent  jury  was  not  in  any  way  aisled. 
It  is  cot  usual  for  courts   to    Us  courage   dequeues  of  attorneys  in 
the  absence  of  an  objection  by    the  opooelug  party. 

This  causa  hat  bean  a  ending  for  auany  years,.      ?h*  trial    seems 
to  h*ve  been  one  that  wae  eminently  fair,    *n.i   After  a     careful    aon- 
ei  deration  of  the  19   divisions,  with  many   subdivisions,   of  plain- 
tiffs'   voluminous  brief,   we  held   the  spin  on  that   the  judgment   en- 
tered is   the  only  one  that   could  be  permitted  to   stand.      The  record 
le  voluminous.      The  brief e  of  plaintiffs  consist  of  mere  than  906 
printed  pa  ss.      Substantial  juctioe  has  been  attained  and  the  judg- 
ment  should  therefore  be  affirmed. 


O'Connor  and  fce^urely,    39,  ,    concur. 
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JQHU  1*.    ,'HirLOCK,  doing 
teUfii&ees  as  CHI2-0K2E  BJOSSDY 
COKPAHY, 

..ppellant, 

▼* 

CKiT-OISE  BSDICIKS  0O2PASY, 
a  corporation,  JOGSPH  »•  iiORF.IS, 
ACKS3  R.  MCKniii,     .GBTtX  DAVI3  'XRZUHLa 
and  JTOaEM    -.  MORRIS,  Impleaded, 
Appellee 8. 


AfrFOAl,  IB  QIC 
CIRCUIT  COURT, 

cook  coxnmr* 
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aa.  Ki3S2Dxaa  justices  euuiyah 

D3LIY3F.TD  ?H3  OPX3HOS  OT  TIG  COURT. 


By  thio  appeal  plaintiff,  John  T.  hitlock,  doing 
business  as  the  Cherokee  Remedy  Company,  seeks  to  reverse  an 
order  of  the  Circuit  court  sustaining  the  general  and  special 
demurrer  of  defendants,  Cherokee  Medicine  Company,  a  corporation, 
Joseph  ?#  Morris,  Agnes  R.  Morris,  Robert  Deris  Tribble  arxl 
Joseph  W.  Morris,  to  his  second  amended  bill  of  complaint  &a 
amended,  (hereinafter  referred  to  as  th?  bill)  ^hich  sought  ;o 
enjoin  defendants  from  using  the  name  Cherokee  Medicine  Company, 
from  doing  business  undor  the  name  of  Cherokee  Medicine  Company, 
and  from  using  the  name  ""Cherokee'*  in  connection  with  the 
description,  display,  adTertisiag  or  aale  of  any  of  their 
medicinal  products  or  preparations* 

The  material  allegations  of  the  bill  are  substantially 
that  plaintiff  is  now  and  einee  1914  has  been  engaged  in  the 
manufacture,  oale  and  distribution  of  me  iicinal  preparation  in 
the  city  of  Chicago,  under  the  name  and  style  of  the  Cherokee 
Remedy  Companyl  that  in  the  year  1925  his  business  had  expanded 
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to  such  an  extent   that  he  constructed  a  Uiilding  te  v.mvt  his 
needs  «aS  stored  into  seme*   that  by  hnr*  work*  honest  dealing  and 
the  expenditure  of  large  sons  of  noney  fer  advertising  purposes 
since  the  eetablieharnt  ef  his  business,   the  ilnimiT  for  his 
products  increased  b*  that  ha  has  done  and  is  noi?  doing  a  large 
business   throughout  the  United  states  and  foreign  countries j   that 
hit.  business  is  sew  worth  considerably  nere  than  $X0O#coci    *hat  it 
hae  nlwnys  bnen  conducts  undnr  the  nane  and   style  of  the  c$<-rokoe 
Beasdy  Css^wny,  ma  that  the  nane  Cherokee  Hentedy  Company,  and  the 
good  -.fill  thereto  attached ,  hae  beeesie  a  rery  valuable  MMNft  to  him| 
that  he  ||   the  owner  of  a  s; ISJWft  forr/nla  for   the)  mimf  etttr*?  of  a 
tonic  kao  a  ax  ■  hltlock1^     pedal}*     'hat  thie  fact  has  bacons 
known  generally  to  the  public  and   la  responsible  for  a  ^rsat  amount 
of   the  good  will  attacked   to  the  name  of     herskse  I -*nedy     oap»ny| 
that  he  has  ex.  ender'   thousande  of  dollars  in  f,dv  O'ucte 

and  in  e. £ t ibl i t king  the  integrity  of  the  nans  fheroke-       xa    y  Company, 
and  as  a  result  Of  the  general  satisfaction  gtvun  to   the  users  «f 
kls  product**  ho  is  in  receipt  sf  a  large  auicb       of  let  ■  rs  advising 
hln  of  the  benefits  derived   therefrom   that  ho  h  had  and 

maintained  a  printing  department  and  issues  a  s-.oa.ll  nas&i-.ine  known 
as  "9m  little  Cherokee  Visitor ,*  therein  hi**  products     re  described 
and  advertiued  and  the  trade  nane    h*okee  iismeriy  company  carried  ts 
the  public  and  wherein  various  of   the  lettere  r   -   lv«d  fron  uaare  of 
his  products  are  printed  from  tins  to   Mm)  tlrt,  the  principal  assets 
of  his  business  are  the  trade  nane  Ohe  okoe  Besmdy  Cemp* ny,  witk 
ths  good  *ill  thereto  attacked,  and   the  trade  secret  for  the  n*mu- 
faetttxe  of     hit  loci  lsl|     that  the  products  nsnufr.etursd 

distributed  by  bin  are,  11)     hitlock»fi    -peoial,  (2)     hitleck's 
S-Oar-Gl,  (3)    hitlock's  Peraangnlt  (4)    hitlecJCe  ointment,  15) 
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hitlock's  Had*  Application  and  (8)  hillock's  C.  C.  C.|  that 
all  of  such  products  have  been  iaamufac tetrad  and  distributed 
under  the  name  Cherokee  Remedy  Company   ulnee  1614 ,  and  that  ta 
hla  knowledge  no  person,  firm  ax  corporation  other  than  plaintiff 
and  defendant  corporation*  has  ever  used  the  nana  Cherokee  %m 
connection  with  the  manufacture,  aala  or  distribution  of 
medicinal  properties 

The  hill  further  aliased  that  during  a  part  of  the  yea* 
1930,  Joseph  •  Morris,  one  of  the  defendant  a ,  was  employed  by  the 
Cherokee  remedy  ompany  and  thereby  identified  hinaelf  to  plain- 
tiff's trade  and  to  the  public  generally  aa  an  authorised  die- 
tributer  of  Cherokee  Remedies j  that*  aa  such  distributer,  Joseph 
¥•  Morris  dissevered  the  popularity  of  Cherakae  Remedies  and  also 
the  names  of  a  great  Many  of  plaintiff 'a  customers,  which  other- 
wise would  not  hare  been  obtainable  by  hint  that,  aa  aneh  dis- 
tributer, he  established  hie  head  nar tare  at  hie  hone,  10219  ©uth 
Green  street,  Chicago,  and  without  the  knowledge  or  consent  of 
plaintiff,  and  in  order  to  profit  and  benefit  from  plaintiff «e 
advertising  and  reputation,  caused  his  residence  address  to  be 
listed  in  the  Chicago  telephone  directory  aa  the  "Cherokee  Remedy 
Company,  >>euth  aide  Branch!"  that  Joseph  :.  Morrie  covers*  his 
connection  with  the  Cherokee  Bemedy  Company,  December  8,  1930, 
and  on  January  6,  1931,  in  the  name  and  gnise  of  defendant  Joseph 
P.  horrie,  his  son,  together  with  defendante  gnee  B.  Morris,  his 
wife,  and  Robert  Davie  fribble,  organised  a  corporation  under 
the  nana  of  the  Cherokee  Madioins  Company,  with  its  principal 
off  lee  at  10219  *uth  Green  street,  and  oinse  that  time  has  engaged 
in  the  mannf actmrs  of  medicinal  preparations!  that  included  in  the 
products  now  nanufaotnred  by  defendants  and  planed  b  fore  the 
publie  by  the  Cherokee  Medicine  Company  are,  11)  Cherokee  Tonie, 
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(8)  Cherokee  aire,  (5)  Cherokee  Liaiment*  (4)  Cherokee  3*rgleyou* 
(5)  Cherokee  regulators*  (6)  Cherokee  Sough  Syrup*  (7)  Cherokee 
Pile  Glatment  and  (a)  Gkeretone  Laxative*,  that  it  was  the  intention 
of  defendant*  toe  ere  and  at  the  tine  of  the  ■ elect ton  of  the  name 
Cherokee  Bediciae  Company,  to  select  and  use  tho  name  Cherokee  to 
defraud  plaintiff  la  the  use  of  such  aaa»  aad  to  defraad  and  mislead 
the  public  late  believing  that  defend  ants*  proper at leas  were  those 
of  the  Cherokee  Remedy  Company*  aad  to  gala  for  theaeelvee  aad  the 
Cherokee  Me  i cine  Company*  hy  oaf air  means  aad  oaf air  competition* 
the  cUHtomers  aad  business  of  plaintiff f  that  defendants  hare  adopted 
and  are  using  the  none  Cherokee  tori i cine  Company  in  order  to  secure 
to  th-msclves  the  feme  and  benefit  of  plaintiff's  trade  name, 
Cherokoo  Bemedy  Company*  and  the  good  will  thereto  attached *  and  in 
ord  r  te  confuse  the  public  and  plaintiff's  customers  into  ho- 
llering that  def eadanti*  products  are  tho  products  of  plaintiff | 
that  defendants  are  mow  and  hare  been  engaged  in  the  manufacture* 
sale  and  distribution  of  a  medicinal  preparation  water  the  nemo  of 
Cherokee  Tonic*  and  that  such  preparation  io  offered  to  the  public 
in  containers  of  a  kind  and  size  similar  to  those  in  which  plain* 
tiff'B  tonic*  hit  lock*  a  pedal*  is  put  out|  that  the  containers 
need  by  defendants  boar  labels  upon  which  appear  directions  and  other 
statements  similar  to  the  directions  aad  description  matter  contained 
on  the  labels  of  plaintiff* s  tonic  I  that  the  color  of  defendants* 
preparations  has  boon  made  to  simulate  the  color  of  plaintiff »e 
products*  all  of  which  has  been  done  by  defendants  for  the  purpose 
of  deceiving  the  public  and  customers  of  plaintiff  Into  believing 
that  the  products  of  defendants  are  those  of  plaintiff*,  that 
defendants  are  now  advertising  their  products  as  Cherokee  Kemedlee 
aad  that  the  demand  for  defendants*  produots  is  oreated  by  reason 
of  the  fact  that  the  public  and  customers  of  plaintiff  have  boon 
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deceived  and  are  being  deceived  by  a  fsatfnti  into  believing 
thai  defendants*    products  are  genuine   Jherokee  ftesttdy  product*, 
whereas  said  products  are  not  ssuauf  actured  in  accordance  with 
plaintiffs  foraulaa  and  are  spurious  and  gross  counterf  «ite&o?y 
products j   that  defendants  ar«  causing  to  bo  published  and  dis- 
tributed a  nail  nagasiaa  called  *Ihe  Ckerokoe,*  which  la  simile* 
in  8i»*  and  ether  respects  to  tho  magazine  published  by  plaintiff 
sailed  *Bs»  Little  Cherekeu  Visiter"  and  that  def  andante  adYertleo 
their  products  in  it  as  'Cherokee  Renedietr   that  defendants* 
magazine  contains  a  number  of  letters  purporting  to  can*  from 
users  af  def  andante*   products,  whereas  nuny  of  such  let  tore  are 
from  persons   «he  hare  need  the  products  af  plaint  if ,  all  of  which 
has  been  done  by  defendants  for  the  purpose  of  d ec  iring  the  publio 
and  euetesMrs  af  plaintiff  into  believing  that  the  products  ad* 
vertieed   therein  are  genuine  -herekee  henedy  preduote  and  are  tho 
products  of  plaintiff,  and  for  tho  purpose  of  paining  off  an  tho 
public  aa  genuine  Jherekee  hemediee  the  spurious  counterfeit 

products  of  defendante* 

The  bill  furtaer  alleged  that  by  the  fraudulent  uae 
9t   the  nana  "Cherekee,"  defendants  are  causing  plaintiff  irreparable 
losa  and  duaagef  that  because  af  the  misrepresentation*  of  defend- 
ants, prospect ire  custemere  of  plaintiff  hare  purchased  producta  of 
the  defendant  corporation  in  the  mistaken  belief  that  they  were 
purchasing  products  aaanf  ctured  by  plaintiff |  and  that  because  of 
tho  inferiority  of  tho  products  of  defendant  corporation,  customers 
hare  been  and  will  be  deterred  from  dealing  with  plaintiff  in  tho 
future |  that  becaueo  defendanta  axe  paining  Off,  selling  and  dis- 
tributing graasly  inferiar  pr adnata  to  the  public  ae  C3eerekee 
Baaed lee,  at  supposedly  reduced  prices,  the  publio  is  caused  to 
Misjudge  plaint  iff  *s  products  and  therefore  to  refuse  to  da 
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businese  with  plaintiff*    that  the  mane  Cherokee   medicine  Company, 
was  adopted  by  asfead&ats  far  the  sola  purpose  and  *rith  the  fraudulent 
latent  of  diverting  buaincfla  from  plaintiff  ay  dor OsW&mg  ♦he  public 
and  eueuowers  of  plaintiff   into  bill  rim*  that  business  dona  with 
defendants  was  in  reality  boing  dan*  with  plaintiff  |  and  that  he 
has  suffered  in  hue  goad  name*  refutation  and  good  will  to  the  extern* 
•f  Mire  than  $30*000.     The  sill  prayed  that  defendants  ha  enjoined 
from  using  the  nana  Cherokee  Medicine  Company*  fro*  ©per ■  ting  and 
doing  Bualnees  und^x   the  name  Cherokee  Me  i cine  Company*  from  using 
and  displaying  the  name  Cherokee  as  a  name  for*  or  in  any  manner  to 
describe  or  designate  r  any  of  their  medicinal  product a  or  prepare- 
tlone,  trail  diaplaylng  the  name  Cherokee  in  connection  with  any  of 
their  medicinal  product*  or  prapaxatione*  and  from  ady  rtiaing  or 
repree eating  any  product  or  article  prepared  and  manufc tared  by  or 
far  them  to  be  the  product  of  or  indorsed  by  or  made  in  accordance 
with  any  formula  belonging  to  plaintiff* 

Defendants*   general  demurrer  was  in  the  usual  form  and 
in  their  special  demurrer  they  alleged  (i)  that  plaintiff  in 
conducting  his  business  as  the  Chexekee  Remedy  Company,  ie  using 
the  mama  of  a  nationally  known  Indian   r*ri»e  or  Indian  district  and 
that  under  the  law  he  could  not  hare  the  exclusive  use  of  such 
mama  whan  applied  to  veil  known  articles  of  eoHaaeree*  such  no 
remedies f  (2)  that*  inasmuch  aa  plaintiff  concedes  that  ha  calls 
hie  articles  aa    hitleek*e  Special*     hitlock*..  U-Oar-Ql*     hUloek'a 
Permangol,     hitlook^  Ointment,   ^hillock's  Hair  application  and 

hit  lock's  c.  c.  tag  and  that  the  disfsndaat  corporation*   'Jhortkaa 
Medicine  Company*  cello  it*  products  eg  msrokea  Tcaicr*  Cherokee 
alwo,  Cherokee  Liniment,     herekeo  aarglsyou*  Cherokee  l^sulatore* 
Chareke.  cough   syrup,  Cherokee  J-ll.  Ointment  and    ketone 
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Laxatire,  the  public  could  net  he  deceiYed  la  th*  purchase  of  on* 
article  bell  viag  it  was  the  other »  13)  that  plaintiff  admits  that 
hie  trade  not  is  not  iaoorperated  under  tha  laws  ©f  the  Stat*  ©f 
Illinois,  or  of  any  other  state,  and  that  the  utato  of  Illiaoie  ha* 
"franchlsed"  to  the  d  feadaat  corporation,  the  Cherokee  Mediein* 
Company,  a  nam*  of  which  it  ha*  the  exclusive  uaej  (4)  that  plain- 
tiff eoadaote  his  business  a*  J  aha  ?•  hitleek,  do  tag  business  a* 
the  Cheroko*  Remedy  Company,  aaaufacturer  of  hitlock»a  Hornedies* 
aad  that  the  defendant  corporation,  the  Cherokee  Medicine  oapany, 
manuf-otures  Cherokee  Medicines,  and  that  ao  deception  could 
possibly  bo  practiced  oa  the  buying  public f  aad  (5)  that  ao 
pecuniary  damage  i*  stated  ia  the  bill. 

Plaintiff  b  theory  ie  that  defeadaat*  frauduleutly 
adopted  the  aaae  Chor*koe  ia  order  to  defraud  hia  aad  to  deceive 
the  public  late  believing  the  products  of  the  Cherokee  Me ielae 
Cemp&ay  to  he  the  prodaete  of  the  Cherokee  Remedy  Company*  that 
defendant a  are  and  hare  been  deceiving  the  public  aad  customer*  of 
plaintiff  hy  the  fraudulent  adoption  aad  as*  of  the  name  •Cherokee" 
aad  hy  dreaoln;  their  prodaets  to  imitate  the  products  of  plaia- 
tiff |  that  such  conduct  aad  dealing  hy  defeadaat*  should  ho  oa* 
Joined  hy  a  court  of  equity,  laasmaoh  as  plaintiff  is  new,  aad  ha* 
been  siaee  1914 »  selling  his  medicinal  remedies  aader  the  nam*  of 
the  Cherokee  Remedy  Company  I  aad  that  hy  the  expenditure  *f  large 
sums  of  moaey  la  advertising  his  products  aader  the  aaae  Cherokee 
Remedy  Compaay  aad  hy  the  general  a  tlafactlem  given  to  the  users 
of  hi*  products,  the  asm*  w  rherokee*  ha*  heea  given  a  secondary 
meaning  in  eonaectioa  *ith  the  aaaafaetar*  *f  medleiaal  preparations, 
ao  persoa,  firm  *r  eorporatioa  ether  tha*  plaintiff  ever  having  a*©* 
the  name  -Cherokee-  ia  connection  *ith  the  »al*  *f  mediciaal 
properties  priar  t*  defeadaat*'  a*e  of  same. 
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Bef  andante'  theory  is  that  the  nana  Cherokee  could  not 
be  exclusively  appropriated  by  plaintiff  since  It  It  the  name  of 
*  nationally  known  Indian  tribe  or  India*  district |  that*  inasmuch 
aa  plaintiff  ia  doing  business  aa  the  Cherokee  Benedy  Company* 
manufacturer  of  /hltlock'e  Remedies,  and  that  defendant  Cherokee 
Medicine  Company  ia  the  aanuf aaturar  of  Cherokee  Remedies,  the  hoy lag 
public  could  not  posaibly  he  deceived  hy  lie  najaaf  that  plaintiff  ie 
not  incorporated,  while  defendant  company  la  incorporated  under  the 
lava  of  the  State  of  Illinois  and  therefore  hae  been  exclusively 
empowered  to  use  the  name  Chorokoo  Kadiclme  Company*  mad  that  no 
danfe  has  been  shown  hy  plaintiff* 

The  law  seems  to  he  eo  well  settled  aa  to  hardly  require 
the  citation  of  authority  that  a  court  of  equity  will  protect  one 
in  the  use  of  a  nana  to  which  ho  has  gftvem  a  reputation  against 
another  who  adopta  the  aama  or  a  similar  naae  for  the  purpose  of 
unfair  competition.  A  dealer  earning  into  a  field  already  occupied 
hy  a  rival  of  established  reputation  nuat  do  nothing  which  will  un- 
necessarily create  confusion  between  hie  goods  or  business  and  the 
goods  or  business  of  hie  riral.   Owing  to  the  nature  of  the  goods 
dealt  in*  or  the  ooxamon  moo  of  terms  which  are  pu  llel  juris*  soao 
confusion  and  damage  may  be  inevitable*  but  anything  done  whleh  un- 
neeesearily  increases  this  confusion  and  damage  to  the  established 
trader  constitutes  unfair  competition,  The  unnecessary  imitation 
or  adoption  of  a  confusing  name,  label*  or  dress  of  goods  constitutes 
unfair  competition.  Where  there  is  no  reason  for  using  a  particular 
name  other  than  to  trade  upon  another*  a  good  will*  snah  use  of  the 
name  conotltutee  unfair  competition  and  will  be  enjoined*  («S 
carpus  Juris •  page  412*) 

In  affirming  the  granting  of  an  Injunction  in  a  cause 

where  plaintiff a  wore  coal  nor chant a  engaged  in  hue inane  at  22 
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Pall  SaJ.lt  leaden,  undar  the  none  of  The  Sew  Guinea  Goal  C-oap&ny, 

Mi  defendant,  a  former  employee  of  plaiatlffo,  aotabliahau  himself 

In  buelneee  at  46  ?all  Mall  undar  the  name  of  The  Pall  dfcll  Guinea 

Coal  Company  •  It  «M  hold  la  the    nullah  ease  of  ftpo  ▼•  Bailer  »,  L* 

R»  5,  &U     pp.  oaa*  155,  I6l«2f 

*I  vUit«  agree  that  they  (tho  plaintiff  a)  have  ao 
property  la  tho  aamef  oat  tho  principle  upon  which  the  cases  on 
the  fubj'-ot  proceed  is,  net  that  there  is  property  la  the  word* 
oat  that  it  la  a  fraud  oa  a  peraoa  oho  has  aa  established  trade 
end  oarrlee  it  oa  under  a  given  anas*  that  ooats  other  person 
should  ati^uM  tho  aaao  aaao  with  a  alight  alteration,  la  such  a 
way  aa  to  induce  paraoao  to  deal  vith  hia  in  the  belief  that  they 
are  dealiag  with  tho  peraoa  who  ha*  given  a  reputation  to  tho 
aaao*  *  *  *  1  think  thio  Injunction  has  be«a  properly  granted 
upon  the  veil  known  pr iaelplee  of  this  court,  which  are  applicable 
to  all  eaaoa  of  thio  description,  ria*»  that  it  ia  a  fraad  oa  tho 
part  of  a  defeadaat  to  aet  up  buaiaeae  under  auoh  a  designation 
ao  la  calculated  to  load,  aad  does  load,  other  people  to  suppose 
that  hia  business  la  the  business  of  another  peraoa." 

Ia  Johagpa  aanuf 2,c tar lnfi jg&»  v.  Jojataaa,  shntejft»»  3** 

111*  104,  whore  plaintiff ,  the  Jester  Johaaoa  Maaaf  cturing  oapany, 

aaaafae tared  tubular  lee  skates  aad  defeadaat,  -If red  Johnson  .hate 

Company,  was  later  organised  aad  ante  rod  into  competition  with 

plalatiff  by  aaauf  cturlag  the  same  kiad  of  ekatea,  aad  it  appeared 

that  the  name  "Johaaoa"'  was  associated  ia  tho  trade  and  public  alad 

with  tubular  skates,  th*  coaro  o&ld  at  pagoa  123-9 i 

•The  law  restricted  then  onlj  to  the  extent  that  -hey 
were  forbidden  to  get  tho  complainant's  business  by  unfair 
competition*  by  paining  off  their  poucte  as  tho  products  of  tho 
cottpl&inaat  or  by  appropriating  tho  reputation  of  tho  eonalaiaaat  *  a 
geoda  to  their  owa  use.   Their  first  not  was  tho  selection  of  a 
aaao  for  their  corporation.   rery  naae  was  open  to  thorn  to  choose, 
and  tho  aaao  •  Johnson*  was  P.ssociat- -.•■!  in  the  trade  aad  pu  lie  mind 
with  tubular  skatea.  They  chose  that  nana  aad  called  their  cor- 
poration 'The  Alfred  Johnson  Jkate  ompany.'   The  result  naturally 
to  bo  expected  w».e  that  their  skates  .ould  bo  coasiderod  Johnson 
ska tea,  and  that  result  followed." 

It  ia  needless  to  cite  additional  authorities  on  tho 
proposition  that  a  court  will  enjoin  a  defeadaat  aho  has  adopted, 
a  similar  aaao  for  hia  buaiaeae  for  tho  purpose  of  deceiving  tho 
public  lata  bellavinc  that  his  products  are  those  of  another. 
twmry   ease  elted  In  the  briefs  of  both  parti so  to  thla  cause , 
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and  the  author i ties;  generally,  recognise  this  as  as  eutuhliahed 
principle  of  law* 

Defend  mi  a  concede  that  the  law  is  as  heretofore  set 
forth  under  a  proper  showing  of  unfair  competition,  out  Insist 
that  upon  the  properly  pleaded  facta  as  they  affirmatively  appear 
fro*  the  allegations  of  the  hill  in  the  instant  ease,  only  such 
facts  being  admitted  by  the  demurrer ,  the  doctrine  of  unfair 
competition  is  inapplicable  to  the  case  at  bar.  Defendants  also 
attempt  to  differentiate  this  cause  on  i.he  ground  that  all  of 
plaintiff's  product*  being  sold  under  the  name  *  hitlock"  and 
defendants*  products  he  in.  sold  under  the  name  "Cherokee,1'  no 
possible  confusion  to  the  public  or  harm  to  plaintiff *s  bu sine so 
could  haT2  resulted* 

We  are  of  the  opinion*  after  a  careful  examination  and 

consideration  of  the  admitted  f*ete,  that  plaintiff**  name  "   hi  Meek" 

and  the  "Cherokee  remedy  Company."  under  which  name  he  operated, 

were  so  inseparably  coupled  and  intereerem  in  the  coaduet  of  hia 

business  that  any  deception  and  fraud  that  militated  against  the 

in 
hsrokee  Remedy  Company  *ae  bowed  to  results/injury  and  damage 

to  plaintiff* 

The  most  significant  facts  In  the  record  are  the  employment 
by  plaintiff  of  defend  eat  Joseph  f<  Harris  aa  a  distributer  of 
plaintiff  a  products,  his  lifting  im  the  Chieago  Telephone  airee- 
tery  without  plaintiff* »  knowledge  or  consent  of  his  home  address 
aa  the  place  of  business  of  the  "South  side  Branch,  Cherokee 
Remedy  Company,*  his  leering  the  employ  of  plaint  if",  tho  almost 
immediate  incorporation  of  the  •Cherokee  Medicine  Company***  with 
hia  wife  and  eon  and  another  as  lfce  tookheldere,  the  eel*bliahm«nt 
of  the  place  of  businoaa  of  th*  "Cherokee  Xdiclae  Coiipany*  at  the 
Morris  homo  addreao,  which  Joseph  *•  Jtorris  had  held  forth  aa  the 
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"South  Sid 9  Branch,  Cher eke*  Remedy  Company/'  |h*  |       .  :ou  by 
defendants  of  a  small  magazine  called  BTfca  Cherokee  *  ««  divert  ise 
their  produets  as  "  faerekee  Remedies*'  wkieh  was  similar  to  a 
magasiae  published  toy  plaintiff  under  the  nans  The  Little  Cherokee 
Visiter *"  and  the  einulatian  ef  plaintiff *s  produets  fry  defendants 
aa  to  color,  hint!  and  sise  of  container,  and  descriptive  Matter  on 
the  labels. 

while  the  sill  contained  some  allegations  that  HfC*  a^rely 
conclusions  and  therefore  not  admitted  fry  the  demurrer*  the  above 
and  many  other  notorial  f <>cte  heretofore  sat  forth  were  aiViimntively 
and  properly  pleaded  and  they  demonstrate  abundantly  and  conclusively 
that  the  organization  of  tho  "Cherokee  medicine  Company*  by  the 
individual  defendants,  and  its  and  their  entire  purpose  and  coarse 
Of  dealing  were  calculated  to  and  did  of  necessity  deceive  t'.e 
publie  into  dealing  with  tho  "Cherokee  Medicine  company'  und  r  tho 
belief  that  it  was  tho  "Cherokee  Remedy  Company*"  which  h& .  boom 
long  established  and  enjoyed  a  favorable  reputation  teemuso  of  tho 
char  eter  and  Quality  of  its  produets. 

It  is  urged  ao  a  special  earns e  of  demurrer  that  *uh<tfOkoo* 
is  tho  designation  of  a  nationally  known  Indian  tribe  or  Indian 
d 1st riot  and  that  under  tho  lav  plaintiff  could  net  have  tho  ox- 
elusive  use  of  suoh  name  when  applied  to  well  known  articles  of 
SOW ie roe,  suoh  as  remedies.   It  la  sufficient  answer  w»  ihi*  een- 
tentlon  to  state  that  whenever  persons  engaging  in  business*  in- 
ten  tonally  or  ©therwiee*  take  advantage  of  the  eiiailarity  of  tho 
name  dopted  by  then  to  the  one  under  whleh  another  had  boom 
carrying  on  his  buslmoee  to  mislead  tho  public  into  the  belief 
that  the  two  establishments  wore  one  and  the  same*  they  violate 
tho  lawful  rights  of  the  latter  and  tho  plainest  principles  of 
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equity.       Fraud   is  the  gist  of  actions   of   this  kind.     P^urts  of 
sanity  will  a^ver  enjoin  the  use  of  generic  or  daseriptivo  words 
in  a  trad*  mark  or  business  m»m  except  upon  an  *llegntlea  and 
proof  of  actual  fraud  or  fraud  resulting  fro*  a  similarity  of  tho 
nans  tendiag  to  load  those  dealing  with  the  parties  to  believe 
that   shay  are  one  aad    She  sama,     (Kgebel  v.  Tnndlords*    ^rotootiro 
Bureau.  Sua  111.  176.)       In  this  clnes  of   tnM  lnrolrlag  the 
purely  voluntary  selection  of  a  name,   tho  selection  of  aa  arbitrary 
nam,   to  which  another  hae  given  a  trade  reputation  or  value  ia 
connection  with  tho  Tery  elaao  of  goods  defendant  Intend*  to  pat 
ea  tho  market  aader  a  name  oontaiaiae  the  arbitrary  or  trade  name, 
would  seem  to  be  ordinarily  of  itself  euffioieat  proof  of  unfair 
competition  without  far  thai-  proof  of  fraudulent  intent*     ISarofca 
Tire  Hoee  Co*  ▼  •  -Eureka  rubber  l&nufac during  Co*,  69  ».  J.  Aa.* 
159*) 

In  embarking  ea  their  aew  business  enterprise  defendants 
had  an  entire  world  of  names  to  select  from  mriA  it  ia  obvious  to  as 
that*  If  they  had  not  been  actuated  by  ulterior  motives*  they  would 
not  hare  selected  for  their  business  a  name  containing  "Cherokoo** 
If  they  felt  that  aa  ladiaa  name  carried  amy  peculiar  significance 
in  the  aaauf -C'.are  and  advancement  of  the  sale  of  their  motfielaal 
preparations  theru  were  hundreds  of  saoh  available  without 
appropriating  a  name  smieh  hcvl  been  used  by  y&aiatiff  f*r  seventeen 
years,     there  was  ao  occasion  to     ^opt  a  name  which  sould  be  likely 
to  mislead  the  pu  lie  aad  induce  It  to  beliore  that   the  business 
shieh  they  established  we*  conducted  by  plaintiff*     It  mc  easy 
to  choose  a  afaiaf  etory  name,  unlike  plaintiff's,  aad  to  conduct 
the  business  la  such  a  way  aa  to  leave  plaintiff  the  whelo  benefit 
of  such  reputation  aa  he  had  gained   in  Iks  coraauaity  thrum*  tho 
aso  of  his  trade  name,  the  Cherokee  Remedy  Company.     (Sanaala  T. 
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Bpitasr,  177  l*ise»  82g,  m   »•  S#  «*»♦) 

Brery  authority  to  which  our  attention  aaf  been  directed 
«r  v?ith  which  we  MM  familiar  holds  dir  etly  contrary  to  defendants' 
con  en^lon  that,  because  plaintiff  was  sot  Incorporated,  and  because 
they  had  incorporated  under  the  name  Cherokee  Medicine  Company,  the 
corporation  was  entitle  to  the  axclunim  use  of  t,h©  name  .>h«r©)tee# 
A   corporate  charter  grants  ao  immunity  in  the  nee  of  a  deeeptlro 
■an,  and  the  adoption  hy  a  company  of  the  trade  nam  of  its  poods 
as  a  part  of  its  corporate  naae  after  knowing*  of  the  HM  of  such 
MOM  hy  another  has  been  held  to  giro  the  company  no  added  rights* 
The  sane  rule  applies  to  corporate  names  as  applies  to  the  names  of 
natural  persons.  The  name  nay  he  used  hut  only  if  used  honestly* 
The  good  faith  Of  the  Incorporators  to  Immaterial  if  the  name  too 
closely  reeanbl   .h  t  of  any  other  previously  established  corporation* 
p  inerahip,  or  individual  engage  in  the  same  line  of  buaineoo,  and 
material  confuelon  or  Injury  results  therefrom,  and»  of  course*  n 
name  selected  and  Adopted  for  the  purpose  of  deception  MM  calculated 
to  produce  it  will  ho  enjoined.  (63  Corpuo  Juris*  section  122* 
page  439*) 

The  facts  in  this  cause  preclude  any  other  conclusion  than 
taut  the  naae  of  defendant  corporation  and  the  naae  under  which  its 
products  are  sold  were  purposely  selects  and  adopted  to  dec  ive  the 
public  *n*  to  dofraud  Plaintiff.  In  the  ea*e  of  Bender  r.  Bendojr 
sjtfo  end  Office  Fixture  Company  et  al.j,  178  111.  »pp,  203 ,  tfeero 
the  plaintiff  had  boon  doing  hueinesr  re  an  individual  for  a  nuaoer 
of  years  under  the  naae  of  Bender  ;  tore  sat  Office  Fixture*,  and 
where  defendants  incorporated  under  the  name  Bender  tore  and  Office 
fixture  Company,  this  court  in  affirming  an  injunction  granted  to 
restrain  tag  use  of  the  letter  name  no  the  corporate  naae,  stated 
at  page  2071 
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.    ia   i:niti9  persona  seeking   *e  fc:«  ion  say 

ordinarily  e noose  any  »m  their   fancy  dictates,   subject,  however, 
to  tii*  iule  that    tin  y  saay  not   choo.i  '   a  corporation 

ulreudy  existing,  or  one  that  ia  to  bo  uaed   to  deoelre  the  public, 
or   to  be  pasaoO    off   f<  ^ojeg  ether  jeruon  or    "ins.  la 

business.   *  *  *  «>aon  a  corporation  violates  that  rale*  it  does  so 
at  Its  peril.  Ltmer  .  <•  tha-   the  tWto  is: 

charter  to  a  corporation  by  a  certain  nana  give   to  such  eorpor- oioa 
a  right  to  use  it,    if    i  -   sai  deliberately  choeen,  or  ia  used  for 
the  purpose  of  deceiving  the  public  and   thereby  appropriating  the 
buslntss  of  another.      I  *    *      then     ueh  unfai  by 

a  corporation    or   the  purpose  of  deceiving  the  public  into  the 
belief  that  its  goods  are  the  roadz  e;  t 

naa*  fo     that  ataaas  will  bo  enjoined.     *  *  *     Wo  think  the  rule 
goes  even  further  and!  is  that  vrhoa  the  use  of  a  »«bv  rjsaults  in 
the  paining  off   of  ona's  goods  oa  the  public  us   the  goods  of 
pnoth<?r,  the  use  of  such  nene  will  ba  enjoined.* 

Ia  this   case  the  well  plaaded  allegations  of  the  bill 
being  admitted  by  the  deaurror,   the  frrndulwnt  design  alleg  <?   m 
well  as   the  fraudulent  au^ns  employed  by  the  defendants  for  its 
accomplishment ,  et.~nd  adaltted  af  record.     The  fraud  be  lag  thus 
conceded  we  think  It  elonr,   la  the  light  of  the  authorities  aboro 
cited,   that  the  plaintiff  has   rdsawn  itself  entitle      to  relief, 
the  plaintiff  hn»  e  ri^ht  to  protection  against  n  usurpation  of 
its  patreaaga,   its  bunlness,  its  er«dlt  and   reputation  by  fgftMfcg 
fraudulent  and  improper  means.     Hanest  and  open  competition  is  not 
forbidden  by  law,  end  furnishes  no  ground  for  complaint*     But  a 
sinulatioa  of   the  nans,  ehamcter,   system  aad  methods  of  another, 
for  the  purpose  of  deceiving  the  public  and  landing  persona  dealing 
?>lth  th«»  usurpers   to  suppose  that   they  are  dealing;     ith  the  p  rty 
whose  rights  are  thus  usurped,  constitutes  an  affea;>e  against  ties 
rules  of  honesty  and  fair  d  eallag  which  should  Invoke   the  aid  of 
a  court  of  eutty.         o  think  the  deaurror  should  be  over  ruled 
and  the  defendants  re  uired  to  answer  the  bill,  and,   if  upon  final 
hoar  lag  tha  allegation*  of  fraud  are  sustained*  the  eaur  i  should 
apply  such  roaedy  as  will  protect  the  plaintiff  against  a  con- 
tinuation oi    the  fraud,     (fterchaate'      e.  otiTO  AnVn  t.  ^teetiT«__ 
mercantile     genoyjL  25  111.  App.,   260,  25v.) 

Tor  ths  re&aoao  indicated  herein  the  order  of   the  Circuit 
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ceurt  sustaining  daf  sndants*   general  and  special  dtasnrrer  to 
plaint  if  f»  o  second  attended  bill  as  attended  and  dismissing 
should  he  and  it  is  rerersed*  and  the  cause  is  remand ad  to  the 
trial  court  with  directions  to  orerrul©  defendant*'   d-iwxrxox 
and  for  such  other  proceed  lags  a*  are  not  inconsistent  with 
this  opinion* 

Rs*N»  ma  wrnmrns    xth  pi?  ;on<ws. 


Gridley  and  : oanlan,  JJ.,  ooncur* 
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w.  wssoiio  justice  mirror 

iaailTOSI)  THK  OPlflOW  OF  TBS  COflfcT, 


Tebruary  20*  1933,  it  judgment  by  confession  for  $400 
representing  rent  for  the  months  of  January  and  February,  1933* 
at  #175  a  month  and  #50  attorney's  fees,  vaa  entered  in  favor 
of  plaintiff ,  Maurice  X«askey,  against  defendant *  William  J* 
joraann,  on  a  warrant  of  attorney  contained  In  a  written  lease* 
Mar oh  15 ,  1933,  defendant* s  notion  to  vacate  the  judgment  and 
for  leave  to  defend  was  allow ed,  the  judgment  to  stand  ao 
security,  and  his  petition  to  vaoate  was  ordered  to  stand  as 
nis  affidavit  of  merits.   Juns  2d,  1933,  upon  the  trial  of  the 
cameo  by  the  court  without  a  jury,  final  judgment  was  entered 
vacating  the  judgment  by  confession  and  for  costs  against 
plaintiff,  fhis  appeal  followed. 

So  appear anno  or  brief  has  boon  filed  in  this  court 
by  defendant* 

Defendant's  petition  to  vacate  the  judgment  by  con- 
fession alleged  that  the  lease  upon  which  judgment  **•  eoaf  essed 
was  executed  September  1,  1932,  and  leased  the  premises  known 
as  the  eoeond  floor  o*  the  building  at  50  5.  Oak  etroet*  for  n 
term  of  one  "ear,  oommencimg  October  1,  1932,  for  purported  club 
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room  purpose* |  toat,  la  fact*  the  preaioes  were  leased  to  Ma 
for  the  opera ti<m  of  a  book  for  too  purpose  of  receiving  bet*  on 
horac  raeeai  that  at  the  tine  the  lease  was  eigned  ha  informed 
plaintiff  aa  to  the  use  to  which  the  premises  wore  to  do  pntj 
that  on  or  about  .>epteab*r  1»  1932,  alteration*  wore  be^un  to  fit 
tho  rooms  lor  afualtnue  including  the  op* ratios  of  a  book  oa  horse 
raoosl  that  racks  were  placed  upon  the  valla  to  hold  shoe to  used 
in  connection  with  horse  ran*  batting  and  tables  aero  installed 
suitable  for  gambling  purpoBOtf  that  plaint!  f  was  aware  of  the 
nature  of  the  "Iterations  and  e^uipauntt  and  frequently  vioited 
the  rooms  during  the  period  of  the  alterations!  that*  sinoe 
September  15 ,   feNte  e&id  plaoo  was  u*«d  exclusively  for  illegal 
gambling  purposes!  that  plaintiff  visited  tha  room  while  beta 
wore  being  made  *nd  Actually  saw  the  place  in  operation  as  a 
enabling  house!  that  the  rooa*  were  used  for  no  other  purpose  than 
*s  an  illegal  gambling  establishment!  and  that  at  all  times  plain- 
tiff had  full  wad  complete  knowledge  of  the  commission  of  suoh 
illegal  acts  upon  the  prendses  and  of  th*  unlawful  nee  to  which 
they  wore  being  put* 

Plaintiff  eoateado  that  tho  finding  and  judgment  of  tha 
trial  court  ware  -galast  the  manifest  weight  of  the  evidence  and 
that  the  court  erred  in  not  confirming  tho  judgment  by  confession 
in  hie  favor  for  rent  under  the  lease  for  the  months  of  January 
and  February*  1&35>  beoaaso  the  evidence  showed  that  ho  did  not 
knowingly  rent  tho  proais**  for  gambling  purpose*  and  did  not, 
after  he  aseertaiaed  the?  were  being  so  used*  permit  their  con- 
tinued uee  for  suoh  purposes ♦ 

It  appeared  froa  the  rider  attached  to  the  lease  that 
plaintiff  «as  required  to  do  certain  carpenter,  plumbing  and 
eteaa  fitting  work  to  prepare  the  uildiag  for  occupancy,  aad 
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that  defendant  was  to  provide  the  lighting  fixtures  and  to  do 
his  ova  paint ing  nan  deeerating. 

there  is  a  sharp  conflict  between  th«  evidence  offered 
by  plaintiff  and  that  offered  by  defendant,   defendant  testified 
In  his  own  behalf  that  he  r irisod  plaintiff  at  the  thus  the  lease 
wae  signed  that  ho  propored  to  operate  a  gaubllag  house  in  the 
prenisesf  that  plaintiff  was  present  durinr  the  period  when  the 
rem**  wore  being  sltered  and  prepared  for  occupancy  and  offeree" 
ourrestlen*  aa  to  the  lee-tlon  of  the  ga»bltn,T  flxturae  to  beet 
eerre  the  purposes  for  which  they  were  intended  |  that  plaintiff 
was  solicitous  that  <*  -fondant  hare  a  high  class  clientele  and  not 
tolerate  "bttta"  haafjiag  around  the  placet  that  plaintiff  wee  in 
his  place  several  tines  when  it  was  operating   full  swing,  **#, 
loud  speaker*  tallying  ranee*  flashes  en  the  wall  and  people  ashing 
bets  in  the  room"  that  at  tha  tine  defendant  signed  the  leaee  ho 
was  told  by  plaintiff  to  transact  suoh  business  as  he  thereafter 
had  concerning  the  lease  with  plaintiff's  brother,  David  Laeheyf 
that  the  reason  that  ho  did  not  pay  the  rent  for  Jenuary  and  Ifebmary, 
1953,  was  that  Uawld  Laakey,  who  was  a  frequent  visiter  a.  the  place, 
tried  to  raise  the  rent  from  «17*  to  $600,  and  said  "you  are  doing 
an  excellent  business  and  can  afford  to  pay  nor  a  rentr  and  that  he 
was  dispossessed  through  forcible  detainer  proceedings  in  March, 
1«53. 

gem  arena  teetifled  la  defendant's  behalf  that  he  wan 
onployod  in  3oraann*e  gaufollne  house  ni  60%.  Oak  street*  that 
entrance  to  the  reeas  was  had  through  two  steel  doors  wiih  peek 
holes  In  then  which  were  kept  locked  except  when  patrons  wore 
adsdttodt  end  corroborated  defendant  as  to  the  eharacter  of  the 
place  and  the  presence  of  pit  intiff  in  it  on  nuanrons  occasions. 
Unintiff  and  hie  brother,  who  was  present  when  the 
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lease  was  nigned,  don  ted  defendant  Informed  them  that  ho  eon* 

teaplated  using  the  premise*  for  a  gambling  establishment  end 

that  they  had  any  knowledge  it  was  to  he  so  used,  they  both 

test if led  defendant  told  them  he  intended  to  nee  the  place  on 

a  cluh  for  commercial  hasineeo  Men  of  the  district. 

Plaintiff  testified  that*  except  for  one  visit  to  the 

building  with  a  ear pester  in  the  latter  part  of  September  before 

defendant  occupied  sane*  he  never  entered  the  premises  after  the 

loaee  wa»  signed  and  while  defendant  wae  in  poo  see  »  ion  $  that  he 

nev  r  talked  to  defendant  about  increasing  the  rentt  aad  that  ho 

received  hie  f iret  knowledge  the  prenieoe  wore  being  used  for 

gambling  purposes  about  the  middle  of  December,  1933*  and  that 

after  ho  had  started  a  forcible  detainer  action  against  defendant 

ho  smiled  the  following  letter  to  hint 

"December  27  th,  1932. 
nv«  ill  lam  J*  aerraann, 
SO  S.  Oak  tract, 
Chicago,  Illinois* 

Boor  Sirt 

this  letter  will  serve  as  a  notice  that  the  lease 
datod  September  1st*  lwSi; ,  between  Maurice  Lasher  end  'Sw*  J* 
Oorummm  on  the  premises  described  in  said  lease,  known  as  the 
second  floor  of  the  building  located  at  60  Jast  Oak  street , 
Chle&go,  Illinois*  is  hereby  cancelled* 

la  accordance  with  the  tamo  of  the  above  mentioned 
lease,  you  are  to  vacate  the  above  premises  within  thirty  dare 
from  date  of  receipt  of  this  notice* 
Tours  very  truly* 
Maurice  L&skey*" 

JDavld  Laskey,  plaint  if  f*s  brother,  denied  that  ho  knew 
there  was  gambling  going  <*u  in  the  place  until  about  the  middle  of 
December t  and  that  he  wae  ever  in  the  place  during  defendant *o 
occupancy  until  some  time  In  December  when  he  went  there  with  a 
bailiff  to  serve  defendant  in  the  forcible  detainer  action,  at 
which  time  ho  discovered  the  steel  doors,  in  all  other  reapeote 
hie  testimony  was  in  substantial  corroboration  of  plaintiff *s» 

'•horn  premises  are  rented  by  a  lessee  for  gambling 
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purposes  aad  this  Is  kaewa  to  the  lessor,  or  wh*?B  the  lessor 
accepts  rent  knowing  of  such  use,  ther*  can  be  ae  recovery  for 

jtOPoaoJUtji  1V4  111.  75i  noWj|T.  ftrowa,  isa  Hi,  ill.)  Tho 
erldenoe  1b  this  case  abundantly  and  conclusively  daBsaetrates 
that  tho  premises  were  used  for  gsjabllag  purposes  during  the 
entire  period  of  their  occupancy  by  defeadaat.   while  thy  record 
indicates  that  dsfemssat  ami  the  witness  produced  by  him  wore 
impeached  as  to  some  aspects  of  their  te^tiaoay,  it  doeo  BOt 
necessarily  follow  that  their  evidence  1b  lie  entirety  ie  uu~ 
worthy  of  belief* 

la  plaintiff*  letter  of  X*ec  »ber  27,  1*33,  to  defendaat* 
bo  specifies  bo  reasoB  for  tho  caac  llatioB  of  the  lease,  aad  wo  are 
unable  to  conclude  from  tho  contents  of  the  letter  whether  plain- 
tiff was  actuated  to  s«ad  seme  because  the  premleoo  wore  b*iag  used 
for  gassbllag  purpeees  or  for  some  other  reason*    IB  am  opinioa 
written  by  Justice  canlaa  la  tho  Jaoksea  ease,  snora*  this  court, 
after  a  recital  of  tho  facts  aad  ciroBmstaaooo  appoariag  la  taut 
oaoo*  said  at  page  4«t 

•It  Is,  of  course,  the  low  that  the  iateat  with  which 
tho  lease  was  made,  or  knowledge  that  tho  place  was  being  con- 
ducted as  a  gambling  house,  say  bo  showa  by  direst  ami  circum- 
stantial evidence.  It  would  be  contrary  to  humaa  experience  aad 
ooamom  knowledge  to  bold  that  the  treats  that  *e  hare  recited 
could  hare  happemod  without  the  coasoat  aad  knowledge  of  tho 
claimants.* 

This  language  is  particularly  applicable  to  tho  facts  aad  circum- 
stances la  tho  lastaat  ease* 

The  trial  judge  saw  aad  heard  tho  witnesses*  aad  im 
Tlew  of  hie  aaoh  mora  advantageous  opportunity  of  determining 
their  credibility  it  would  conform  to  bo  principle  of  law  with 
which  we  are  familiar  to  substitute  oar  Judgment  for  his  on  tho 
coaf lie  ting  evidemec  presented. 
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KB*  FBSSIDIBO  JUS  TICS  SULXJVAY 
DEXJYJSRaiD  TBS  0FIH10B  OF  TBI  COURT* 


This  appeal  seeks  to  rererse  a  judgment  in  favor  of 
plaintiff ,  Georgia  Brown,  for  #200,  entered  in  the  Municipal 
oouxt  on  the  verdict  of  a  jury  in  an  action  brought  for  personal 
injuries  alleged  to  hare  boon  received  by  her  as  a  result  of 
defendant's  negligence. 

Plaintiff's  statement  of  claim  alleged  that  March  21, 
1932,  while  a  resident  at  the  Midway  Apartment  Hotel  at  1535  last 
60th  street,  operated  end  managed  by  defendant,  she  was  walking 
down  the  stops  of  the  vestibule,  and  while  in  the  exercise  of  duo 
care  her  foot  slipped  and  she  fell  on  the  stops  and  the  floor 
below  the  steps  because  of  their  slippery  condition  caused  by 
snow  and  water  hawing  blown  in  through  the  open  door  leading  from 
the  vestibule  to  the  street |  that  such  slippery  condition  was 
due  to  the  negligence  and  carelessness  of  defendant  in  its 
operation  and  management  of  the  hotel  in  allowing  the  outer  door 
to  blow  open  and  continue  to  remain  open,  and  in  allowing  said 
door  to  become  frosen  to  the  floor  and  ice  about  the  floor  in  such 
a  manner  that  snow  accumulated  in  the  vestibule  and  was  melted  by 
the  heat  from  radiators  located  therein!  and  that  as  a  result  of 
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such  carelessness  she  sprained  and  "bruised  her  nnkle,  causing  hor 
muoh  pain  and  suffering  rnd  confining  her  to  her  »oom  unable  to 
walk  for  several  days* 

Defendant  contend n  that  it  was  not  negligent  in  its 
operation  and  management  of  the  hotel  and  that  the  court  erred  in 
overruling  its  notion  for  a  directed  verdict,  both  at  the  cloao  of 
plaintiff's  ease  and  at  the  close  of  all  the  evidence,  fox  the 
reason  that  plaintiff  was  guilty  of  contributory  negligimee  as  a 
natter  of  law  and  that  no  negligence  on  defendant's  part  tis 
disclosed  by  the  evidence. 

It  appeared  that  the  vestibule  leading  from  the  lobby 
of  the  hotel  to  the  rtreet  door  wt.s  twelve  or  thirteen  feet  long 
and  about  eight  feet  wide*  that  Juct  outside  the  lobby  door  there 
was  a  platform  or  landing  about  four  feet  long  and  the  -.vidth  of 
the  v*  tVbule,  and  that  there  was  a  similar  platform  or  landing 
at  the  foot  of  th*»  steps;  that  there  were  six  or  seren  steps 
leading  from  the  upper  platform  to  the  lowsr  landing  with  a  brass 
handrail  en  ithar  side  of  th«s»  and  that  the  steps  were  covered 
their  full  width  with  white  rubher  and  that  perforated  "black 
rubber  naats  one  and  one  half  inohss  hi  ok  were  laid  over  that 
severing  the  center  five  and  one  half  feet  of  the  steps. 

Plaintiff  testified  in  her  own  behalf  that  she  paid 
rent  by  the  week  for  an  apartment  in  the  hotel  rhere  she  had  lived 
for  eight  yearsf  that  Harch  21,  lt32,  she  had  been  in  and  ont  of 
tho  building  three  times  and  that  a  bllssasd  «M  blowing  all  dayf 
that  shout  7t30  o'clock  that  evening,  when  she  and  her  husband 
slighted  from  the  elevator  at  the  lobby  floor  prepared  to  leave 
the  building 9   she  saw  that  the  floor  ^as  wet,  and  that  when 
they  reached  the  inn*r  vestibule  door  she  saw  that  the  vertibule 
steps  were  wet  hefore  she  started  to  descend  them|  that  when  she 
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and  her  husband  had  reached  the  fourth  step  down  the  started  to 
take  hold  oi"  the  handrail  bo  that  she  would  sot  slip  and  that 
just  thou  she  did  slip  and  fell!  that  the  corridor  asd  stops  wore 
Tory  wot  from  the  enow  that  had  come  in  aud  been  melted  by  the 
rad  latere  in  the  vestibule,  that  the  wind  had  blown  the  snOw  in 
and  there  was  no  dry  spaee  on  the  floor  or  steps  of  the  vestibule} 
and  thnt  the  outer  door  wats  frozen  open  and  obstructed  with  loo 
so  that  it  oould  not  shut* 

It  was  stipulated  that  plaintiff *s  husband,  O.K.  Brown* 
r.ould  testify  substantially  as  she  did*   He  also  testified  that 
the  stepo  wore  sopping  wet  with  snow  and  stuff  that  had  blown  in 
through  the  open  door,  and  that  the  outer  door  was  open  practically 
all  day  -  froze*  open* 

Mrs*  Charles  Murphy,  an  employee  of  defendant,  testified 
in  defendant's  behalf  that  fifty  or  one  hundred  people  went  in  and 
out  of  the  building  that  evening  using  the  vestibule  steps  and 
doors j  that  theri  was  no  iee  or  snow  in  the  vestibule,  but  that 
some  enow  night  hare  drifted  in  a  foot  or  two  through  the  outer 
door  as  it  opened  and  closed  on  to  the  lower  landing  and  Belted 
from  the  heat  of  the  radiators;  that  there  was  no  ioe  or  enow  on 
the  stepe,  the  lower  one  of  which  -.as  four  feet  away  fron  the  deorf 
that  she  noticed  the  condition  of  the  vestibule  a  hundred  times 
that  day}  and  that  the  floor  and  stops  wore  wiped  up  every  half 
hour* 

The  manager  of  the  hotel,  Lawrence  JJugent,  testified  thnt 
he  war  around  the  hotel  all  day  and  that  an  unusual  blizsard  was 
blowing |  that  the  vestibule  steps  were  mopped  up  er^xy  half  or  tares 
uarters  of  an  hour|  that  as  ho  left  the  building  about  six  o'clock 
that  evening  one  sf  the  porters  was  wiping  the  steps |  that  the  outer 
door  swung  open  to  the  right  as  one  went  out,  and  that  the  loft  side 
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Of  the  steps  and  lower  landim:  got  wet,  but  the  right  half  re- 
malaed  dry|  and  that  he  did  not  notice  whether  the  outer  door  was 
stuck  with  aay  ioe  or  not,  hut  *it  seems  logical  that  some  would 
cleg  ia  there  that  would  prevent  the  door  from  closing  may  ho  aa 
inch** 

Aa  we  read  this  record  plaiatiff ,  according  to  her  own 
test lawny »  kaew  that  a  blisaard  was  raging  and  had  raged  all  day 
blowiag  snow  into  the  vestibule,  which,  as  it  molted,  caused  the 
stops  to  become  wot  and  slippery.   Che  had  used  the  stairs  under 
the  same  condition,  six:  times  that  day  prior  to  her  accident.  Sao 
testified  that  when  she  and  her  husband  alighted  from  the  el  era  tor 
at  the  lobby  the  floor  was  wot,  and  that  when  she  rerehed  the  inner 
door  of  the  vestibule  she  saw  the  stems  were  wet  before  she  starts* 
to  eseemd  thorn*    1  though  there  was  a  brass  handrail  on  both 
sides  of  the  steps,  ehe  did  not  make  use  of  either  rail  prior  to 
the  time  shs  slipped  and  foil* 

Plaintiff  was  as  well  aware  of  the  condition  existing  on 
the  steps  and  platforms  of  the  vestibule  as  defendant  and  should 
be  hold  to  as  high  a  degree  of  care  for  her  own  safety  as  would  ha 
required  of  defendant*  A  party  has  no  right  to  knowingly  expose 
herself  to  danger  and  then  recover  damages  for  an  injury  which  aha 
might  have  avoided  by  the  use  of  reasonable  precaution*  Although 
it  is  true  that  the  question  of  contributory  negligence  is 
ordinarily  a  question  of  fact  for  the  Jury,  yet  whoa  there  is  mo 
conflict  ia  the  evidenoo  and  on  her  otm  testimony  the  court  earn 
dearly  see  that  the  injury  was  the  result  of  negligence  of  the 
party  injured,  it  should  not  hesitate  to  instruct  the  Jury  to 
return  a  verdict  for  defendant.   U'ilaoa  v*  I*  g*  5*  fi.  Co,.,, 
210  ill.  «Q3|  Beldler  v.  Braashfflfi  200  id.  425.)    In  the  instant 
ease  there  is  no  conflict  in  the  testimony  aa  to  plaintiff's  con- 
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duct  at   and  jjauodiately  prior  to  the   tine  ah*  slipped  end  fell* 
the  record  does  wt  disclose  my  evidence  of  plaintiff *c  conduct 
vblch  nlsht  prove  or  t«ad  to  prove  any  exercise  of  ordinary  dare 
ftr  her  ova  safety* 

At  the  dose  of  plaintiff •»   testjjteay  and  at   the  close 
of  all   the  t*»tl«ony,  defendant  asked   the  court  to  in«truet  the 
Jury  to  find  defendant  net  ^ailty,        lieu  the  wldenew  lo  all 
considered,   together  with  all  the  reasonable  inferences  to  he 
drawn  ther  ..freu,  In  itts  anpaot  nott  favorable  to  plaintiff,  wo 
are  constrained   to  say  that  she  failed  to  prove  eno  of  the  thro* 
essential  alemente  of  her  ease,  -  !««•»   that  oho  was  in  the 
exorcise  of  ordinary  Mrs  for  her  own  safety*       The  trial  court 
should  here  instructed  the  jury  to  find  the  defendant  not  guilty* 
(XjJLinola  central  3*  R*  Co*  t.  Oswald,  33«  111*  270*) 

the  Ju'gment  of  tho  Btmlelpml  court  io  therefore  reversed 

as  a  natter  of  law* 
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COUP  A*?,  a  Corporation, 

Appellee, 

▼  a. 

i,£C&   DIG** All    end  Jmuku   B**PSuJi, 

Appall  ante. 
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Ml.   FH*3lDl*iO   JUSUCB   30LLIVAS 

ssnvs»az>  ?**  maw  of  s»  coast. 

Claude  aeon  Federal  ooispany,   beneficial  plaintiff,   obtained 
*  judgment   for  HSk  o*;alnat   tho  2544  i»orth  Avenue  Food  fcert,    loo,, 
(hereinafter   referred   |i   ae  the  food  Mart)   predicated  upon  &  con- 
traot  for  electric  oervic*   and  adv?rti«ing.     An  execution  ieaued 
ae  to   tho  Pood  bart  and  tai  returned  by  th«  bailiff  no  property 
found.        An  affilavit  lorgarnlshee  eunaaoneee  «aa   filed  April   26, 
1933,   and  on   the   eaae  day  garni  aha*   aui&x&onaee  i«aued  against  eeveral 
defendant*  upon  whoa  no  aervie*  «aa  bad,   but  aarTloo  w»a  bad  upon 
the  garniohaee,  Loon  Bicanar.   and  Frank  fciampaon.     In  an ewer  to   in- 
terrogator!->a  propounded   to   tboa  tha  garuiaheea  answered  that  they 
wore  not  indented   to   the  judgment  debtor   an4  had  no   property, 
goods,   enattals,   rl^nta,   credite  or  efftota  of  any  kind  belonging 
to   it   in   their  possession.      In  anawer  to   interrogatory  bo.   6  Dicftnan 
atat'd  tnat  he  eubecribed  for   twelve  aharee,   amounting  to  $1200,  of 
tho  capital   atook  of  the  nominal   plaintiff   Mi   that   lae---  w*e  paid 
for.      Sa»pai>n,   in   answer  to   tha    ease  Interrogatory,    stated  that  ho 
aubaerlbed  for   eleven  share*  of  the  capital    stock  of  the  food  Mart, 
amounting  to  $1100,  which  vaa  paid   for.     Upon  tho  trial  of  the 
garniahment   action  by  the  oourt  without  a  jury,   judgment  wee  entered 
again**  garni ahoea  for  #601  on  July  19,  1933.      They  prayed  an  appeal 
to  thie  court,  which  *na  granted,    >*nd   they  were  allowed  sixty   lay  a 
in  whlc'.  to   file  a  bill  of  OAoeptiena. 

Heretofore  tho  beneficial   plaintiff  (appellee)   moved  thia 
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•curt   to   strike  th#   etenographie  report  designated  as   the  bill  of 
exceptions   from  the  record;    to   strike  the  abstract  from  the  files; 
and  to  dismiss  the  appeal  of  garni  shoos,      all   throe  motion* ,   which 
wore  reserved  to  hearing,   are  predicated  upon  the  ground  that  the 
bill  of  exceptions  was  not   signed,    sealed  nor  filed  within   the 
sixty  days   allowed  by    the  order  of  the  Municipal    court  In  granting 
the  appeal. 

While  the  motions   to   strika  the  bill  of  exceptions  and   ab- 
stract and  to  dioariise   the  appeal   are  not  without  Merit  and  mi^ht 
have  been   allowed  untfer  precedents  established  by  our  Supreme  court, 
(•P^eple  T,t   JMMHgMU   26«  ttlo    S4dj  passer s  t.   frorth  .<tona»n  America^ 
Llowd  Steamship  Company.    S44  111.    570)   wo  have  concluded  to   con- 
sider the  bill  and  abstract,     the  motions  to  strlks  and   diam.ias  the 
appeal   are  therefore  denl«d. 

An   indebtedness   froia   the  gun.  i  shoes  to    the  ,Jud*r«ent   debtor 
is,   of  course,   essential   to   the  maintenance  of   this  action. 

The  garnishee*  contend  that,  *hm  a  stock  subscription  is 
paid  by  any  one,    the  obligation  of  the  subscriber  is  fulfilled,   and 
that  they  as   subscribers   cannot  bo  charged  with  liability  on  their 
subscriptions  for  capital   stock   of  the  food  hart,    cither  by  that 
corporation  or  its  Judgment  creditors.   Inasmuch  as  the  stock  sub- 
scribed for  by  them  was  paid   for  in  the  manner  hereafter  indicated,. 

It  will  have  to  be  conceded   that,   if  th©  food  Mart   received 
bona,  fl^t  payment  of  the  stock  subscribed  for  by  garnishees  from 
amy  one,    the  garnishees  are  absolved   from  liability  by  reason  of 
such   subscriptions. 

While  w*  have  carefully  read   the   entire  bill  of  exceptions 
in  this  case  and  examined  all   the  evidence,  we  deem  it  necessary 
to  discuss  only  oertain  phases  of   it. 

It  appeared   that  Arrack  Damp son  and  icon  Bex  were  in  the 
real   estate  business  and  were  rase  promoters  of  the  food  3-iart,   and 
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that  In   the   conduct  of  their  tu»ina*»   trsey  msge  u»e  ©r  the  follow- 
ing corporate  at.  titiesi      Sampson  4  Bex,   lne.(   Sampson,   U*x  Bend 
and  Mortgage  Cempany  (hereinafter  referred   to  as  the  .Bond  and 
herbage  Company)   and  S544  fcerth  Avenue  Food  Mart,   Inc. ;   that  the 
garnishee*  signed  th«  stock   subscriptions   in   question;    that  they 
were  dussiee  in  th*  transaction  for  Loon  Bex;    that,  according  to 
thoir  test!  ony,   tne  stock  was  paid  far  by  Leon  3ex  handing  each 
af  them  th*  amount  af  eaah  due  en  hla  stock  subscription  and  the 
Immediate  return  ef  the  eaah  by  eaoa  of  the&  to  Sex,   the  simul- 
taneoua  delivery  ef   the  certificates  of  etoek  by  3ex  to   thes,   end 
the  endorsement  ef  the  eertifieutea  in  blank  by  tliesa,    ani   their 
immediate  redelivery  te  Sax;   that  the  Jfood  UnrX  never  hv,d  a  bank 
aaeount  and  the  money  for  these   subscriptions  nevar,  in  fact, 

reached   that  company;    that  ne   record  ef  the  accounts  and  affairs 

except 
•f  the  feed  Mart  was  kep.|/in  the  beaks  of  the  Sampeon,   'iex  Bond 

A  Uertgage  Company;    that   the   individuals  /rank  Sampson   arid  Uex  and 

the  corporations  were  one  and   the   atme,   for  the  purposes  of  Sampson 

and  Sax;    t.iet   the  Bend   and  Mortgage  Company  had   charged   Itself  an 

ita  books  with  $5000  wort.i  af  etoek,   (the  full  capital  i  sat  ion  of 

the  toed  Mart)   and   that  the  payment  for   that   eteck  by  it,   as  shewn 

by  its  books,   sonsiated  principally  of  the   payment  of  attorney's 

fees,   and   salary  and  expenses   to  Frank  Sampson. 

If  the  fanciful   tale  ef  the  garnishees  as  to   the  manner  in 
anion  tney  paid  for   thetr  stock  is  deserving  ef  credence  at  all, 
which  ve  doubt,   still   it  mutt  U  held  that  the  transaction  related 
by  them  in  that  regard  did  not   eeaetitute  payment  of  the  stock. 
It  la  admitted   that  no  money  ef   theire  went   to  pay  for  the   etoek 
and  there  is  ne  honest,  credible  evidence  in  the  record  that 
anyone  paid  for  it. 

The  evidence  i».    this  ease  diecloees   that  Sampson  and  Sax 
wars  the  real  owners  ef  all  three  corporations,   and  further  dleeleset 
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a  shui'i'iing  of  corporate   sruitieo,   iAwiuJin*  th«  jfoea  *art,   and  a 
juggling     with  records   *uni  figures    vim  the  e*i«i"nt  purpose  mud  in- 
tention of  defrauding  creditors  §J    t&e  J  cod  hart.      Inasmuch  as 
©ictaean  knowingly  permitted  hl&sell'  to  b»  used  to  carry  out  the 
fraudulent  designs  of  tho  proaatere,  no  will  have  to  suffer  tho  oon- 
seouraees  of  liability  to    tnls  action  along  with  ^astpson. 

After  an  oarnoot   consideration  of  all   the  evideneo  we  aro 
eonpelled  to   thr  conclusion  that  the  gen.- tehee*  were  parties  to  a 
fraudulent  and  fictitious  release  of  the  indebtedness  fur  th^ir 
otooJr  sub sort    tionsj   thet  they  aro  ©till  Indebted   N   the  Voed  i£art 
for    *>aw*{    and   that   substantial    justice  has  b«.or    ?*ene  fc«t*een  the 
parties  by  tho  ju<l,-«.enfc   in   thte  cause. 

for  tho  reasons  indicated  heroin  the  ju^Kiawnt  of  tho 
Municipal   court  is  af  limed. 

AmH»K&. 

Qridley  and  i»eaalan,   JJ.  #   concur. 
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SAW2.  TXW1AJT, 

Appellant , 
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AF3SUO.  FBOM  JffiHICIPAL 
COURT  €69*  CHICAGO* 


a***  p     27  5I.A.  636 

m.  mmsiira  juries  suluvaw  uslivusd  ths  opihio*  of  the  court. 

June  S,  1933 #  judgment  by  confection  for  #606»?9  via 
enter e 4  against  defendant  en  sixteen  chattel  Mortgage  nates*     June 
16,  1930,  defendant  filed  a  notion  ta  vacate  and   for  leave  to 
defend »  which  notlan  «as  allowed  and  hie  pa tit ton  to  vacate  ana 
ordered   to  »t«nd  as  an  affidavit  of  aarifcs.     Upon  the  trial  by   the 
court  without  a  Jury  finding  and  Judgnent  wore  entered  in  favor  of 
defendant  October  5,  1935*       This  appeal  aaeke  to  revem*  that 
Judgment. 

Defendants  petition  to  vacate  the  judgment  ay  uanfeselon 
alleged  that  he  hr*d  boon  engaged  in  the  confectionery  business  at 
1220  .'Tedgwielc  street,  Chicago t  illinois*  and  being  indebted  to 
plaintiff  for  lee  crean  sold  and  delivered  to  hin»  executed  and 
delivered  to  plaintiff  sixteen  chattel  nortpatfe  notes  for  an 
aggregate  of  | 396.80,  and  a  chattel  uortgnge  err- ring  ell  of  tan 
fixture*  and  oka t tola  belonging  to  him  then  located  at  1220  ~  edgwieJc 
etraet  to  bicuts   the  notes f  that  each  fixtures  and  property  vera 
reasonably  worth  tl,OOOt  having  actually  cost  53,OQQ  about  eighteen 
■oaths  prior  thereto!  that  hie  business  declined  ?j«d  ho  sas  unable 
to  pay  the  notes  as  they  anturodi   that  about  May  1,  1927t  plaintiff 9 
or  hla  agenta  or  attorneys*  took  posse eg ion  of  the  fixture*  and 
chattels  covered  by  the  Mortgage  and  compelled  defendant  to  leave 
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the  utere  und  turn  the  keys  over  to  them|  that  plaintiff  converted 
the  fixture?  to  Ms  own  usei  what  after  he  had  taken  possession 
of  sitoh  fixtures,  plaintiff  admitted  and  advised  defendant  that 
ha  had  sold  the  fixtures  and  "gotten  his  money  out  of  then;*  that 
no  demand  was  ever  made  by  plaint  if  or  anyone  in  hie  behalf  for 
the  payment  of  the  notes  after  plaintiff  had  taken  ;?©#  Bosnian  of 
the  fixtures!  that  hy  taking  posses*  ion  of  the  fixtures  and  stock 
of  defendant »  plaintiff  satisfied  in  full  any  claim  he  had  against 
defendsnt  under  end  by  virtue  of  the  notes  and  ehattel  mortgage 
securing  themi  that  no  notice  of  either  the  foreclosure  or  »«X* 
was  served  upon  Mm}  -nJ  that  no  report  of  the  foreclosure  or  the 
sale  was  ever  made  oar  given  to  him* 

aefemdent  testified  thst  he  purchased  tb  fixtures  r<nd 
going  business  for  £2#0©C|  that  in  his  opinion  the  fixtures  were 
worth  that  amount)  that  he  executed  the  notes  sued  upon!  that  ho 
was  Aellni<u«nt  in  his  payments  em  the  notes  when  plaintiff  took 
peesessiom  of  the  promt *es  and  fixtures  < prtl  1,  19?*  |  that  in  his 
presence  plaintiff's  agent  posted  a  attics  of  the  foreclosure  end 
sale  on  the  door  of  the  store!  tht.-t  he  gave  plains  life  rgent  the 
key  of  the  store  and  walked  out*  th*t  he  never  received  a  report 
of  the  chattel  moitgage  salei  end  thnt  sous  time  later  plaintiff 
told  Uim  that  he  had  sold  the  fixtures  and  thus  satisfied  the 
amount  due  en  the  notee* 

Plaintiff  testified  that  he  had  never  talked  with  defend- 
ant after  the  sale  and  had  not  told  him  that  the  notes  were  fully  paid! 
that  the  notes  were  not,  In  fact,  xully  paid!  that  ho  had  never  been 
at  the  store  but  saw  the  fixtures  after  their  remove!  from  the  store » 
and  that  they  wer*  not  reasonably  worth  over  1190  or  $200* 

John  E.  Allen  testified  in  plaintiff's  behalf  that  he 
had  Seen  eupleycd  for  orer  f is  teen  years  by  the  Columbia  lee  &nu 
loo  Cream  Zompamy  of  which  plaintiff  was  president •  and  that 
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durins  that  period  he  had  bought  sad   sold  fixtures  and   equipment 

for  confectionery  stores  wad  ww  familiar  with  the  Yalue  of  ssjmi 
that  he  had  foreclosed   the  chattel  aortgage  la  question*   that  it 
contained  the  usual  preripisn  that  in  the  creat  of  failure  to  pay 
the  notes  secured  by  it,  the  aertgacoo  )nd  the  right   to  toko 
possession  o     the  property  and  sell  the  aaa*  upon  c>ivin<?  three 
days  notice  of  the  tiao,  place  end  terms  of  the  sale,  and  out  of 
the  proceeds  to  first  pay  the  eteto  end  expense*  of   the  sale  and 
then  apply  the  bal«ae«,  if  any,  on  the  amount  due  aad  unpaid  on 
the  not  as  |   that  h-s  went  to  defendant's  store  April  ?»  1927,  and 
adrieed  defendant  that  he  was  there  to  foreclone  the  acrtgage 
aad   exhibited  the  notice  of   foreclosure  sad  sale  to  hia|   that  ho 
Footed  the  notices  as  requirod  by  statute,  one  of  them  on  the  deer 
ia  dofoadaat*o  pres*  neej  thf.t  theroapoa  def^adaat  gawe  hia  the  keys 
aad  walked  oat,  aad  a  w&tehaaa  «aa  platted  ia  charge  of   the  n  ^trngoA 
property |  that  ho  sold  the  property  to  the  hi~h*st  bidder     pril  119 
that  ther*  aero  acrnrr.l  bids*  but  it  was  sold    to  Mm  v.-ltneeo 
for  1175 »   the  highest  and  best  bid}   th  t  ho  prepared  a  report  of  tho 
sale  aad  Bailed  it  to  the  last  kao>a  address  Of  defendant f   that 
subsequently  it  was  return  .d  un4elirer'-d  booauao  of   the  inability 
Of   tho  post  office  departaeat    to  locate  defendant}      th*"t  the  report 
of  the  oalo  listed  the  coot  an<*.  e^paaao  of   the  foreclosure  uni  »ajy» 
at  HAS|   th  :a»  was  unablj  to  locate  dof ead^at  for   ajmamja} 

years  after   tha  s&lo;  aad  that  the  property,  if  it  continued   in  use 
la  the  store  was  aot  resaonably  worth  more  tiun  $150  or  ,176,  but 
that  it  had  to  be  raaorcd  aad  much  of   it  had  to  bo  juakad* 

Tho  only  questions  pxesoatod  for  dcteraia&tlon  oa  this 
appeal  to  whether  the  notes  haws  been  paid  aad  whether  pl&iatUl  had 
complied  with  tho  etatutee  of  the   ;.-tats  of  Illinois  in  foreclo«i»4 
the  mortgage. 

Defendant  admitted  tho  original  indebtedness  for  which 
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the  notes  and  mortgage  were  given*  as  well  as  the  execution  of  the 
notes  and  mortgage.   He  concedes  his  3  sfault  in  payment  and  the 
regularity  and  legality  of  the  for  closure.   ?606.70,  the  auount 
of  the  original  judgment*  represents  the  principal  of  the  notes, 
Interest  end  a  reasonable  attorney's  foe. 

defendant  urges  (1)  that  the  property  covered  by  the 
Mortgage  ems  reasonably  worth  nore  than  the  4179  received  for  it 
at  the  sale j  (2)  that  no  report  of  the  sale  was  ever  made  pursuant 
to  the  terns  of  the  statute f  and  (3)  that  plaintiff  had  told  him* 
subsequent  to  the  ©ale,  that  suf  iclent  money  had  boon  realised 
from  the  sale  of  the  property  to  satisfy  the  amount  due  on  the 
notes* 

Am   to  defendant 'e  first  contention*  it  is  sufficient  to 
ota to  that  in  the  absence  of  a  showing  of  fraud  or  collusion*  or 
that  the  sale  was  not  fairly  hold*  the  amount  bid  at  the  sale  lo 
binding  on  both  the  mortgagor  and  the  mortgagee*  and  the  more  fact 
that  the  mortgagor  may  testify  more  than  sin  years  later  that  the 
value  of  the  goode  was  greater  than  the  amount  brought  at  the  sale 
cannot  affect  the  legality  of  the  sale  or  the  sale  price.  Defend- 
ant admits  that  ho  had  notice  of  the  sale  and  he  cannot  be  hoard 
to  complain  about  the  amount  the  mortgaged  property  brought  in  the 
absence  of  fraud.  Plaintiff  had  the  right  to  foreclose  the  chattel 
mortgage  and  ho  cannot  ho  hold  liablofor  any  alleged  dif ferenee 
between  the  fair  cash  market  value  of  the  property  and  the  amount 
realised  upon  the  foreclosure  sale.   Shore  is  no  claim  that  the 
sals  was  not  properly  advertised  and  conducted  in  accordance  with 
the  law.   f Kuhnan-  legrlst  Hardware  c»>  v.  Papiata.  2fi7  111.  App. 
581.) 

Squally  without  merit  is  defendant  *»  second  content  ion 
that  his  failure  to  receive  a  report  of  the  sale  vitiates  the  same. 
The  record  discloses  that  such  report  was  mailed  to  his  last  known 
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addroa*  as  proviilad  'ay  otatutc  and   the  fact  thi  t  It  wae  returned 
undelivered  to  the  render  by  tl»  •>!%•■  -tatee  *»oat  Qffiae  c  .partnent 
can  only  bra  charged  to  defendant  by  re.,i.oa  o£    the  fact  that  h* 
left  no  f*r*fci'diag  address.     'Zh&xe  wu  &  sttb&tsntinl  coayal~enM 
isith  the  statute  la   that  plaintiff   or  his  agent  auilee  the  report 
to  tht  only  address  of  defendant  known  to  either  a£    Uuts.     in  cay 
event*  uad&r    the   teiaa  of  the  statute,  the  failure  to  deliver  or 
wail  the  report  of  a  chattel  Mortgage  aejte    to  the  Mortgagor  does 
not  iapalr   trio  l?.g&l   effect  of  the  stile*  but  sensly  rea*>r,*  tho 
oortgagee  liable  to  tho  Mortgagor  for  ea«  third  of  tho  value  of 
tho  property  *,o  said* 

Defendant's  third  contention  that  plaintiff  told  bin 
that  tho  aotet*  iiad  besa  oat  lifted  out  of  th*  prec*«fc?a  0'/  t&s  sale 
la  refuted  by  all  ©X    the  credible  svldene*,  faeis  and  eircua- 
stances  in  the  case*     daiatirf  not  only  denied  aeJdag  each  » tat a* 
aattt  to  defendant*,  but  he  testified  thnt  H«  had  not  ev«a  ».?;a»  hiM 
since  the  ar.le,  and  the  witness  41«i  %»?  ttfl«J   that  he  had  nade 
a  search  ov«r  a  period  of  severe.1  year*  after  the  aelo  without 
avail  in  an  endeavor  to  locals  defendant* 

So  cottt-'Eitieu  is  nade  by  defendant  that  he  paid   the 
notes  and  th-3     vt:??nce  abaaflaatly  shows  t  y  v*er«  not  Ratio- 

fiee*  from  the  proceed?  of  the  tmle.       fme  *rridon«n  doer  chew* 
however*   that   -he  property  brought   'ITS  at    '."  and  that   tho 

coato  and   expanses  of   the  s  le  were  t  af  ndaat  was  not 

allowed  in  tho  original  juigaeat  by  emfesoieUl  th     or     it,   to  which 
ho  was  entitled  of   the  150  receiv  ■  le 

over  and  sfeovt   the  costs  nf  sane*       Xn  aaaouaoiug  hiu  iiadiag 
vacating  the  judgnaat  by  oonfeeeion  thartsta *#re  entered  ia  thin 
cause  and  d*eidlng  the  iesao  in  favor  oi   tho  dsieadaat*   the   t.ial 
Judge  advanced  as  hie  reason  for  hie  decision  tas  nervl  proposition 
that,  "here  was  a  going  buainesa  broken  up  by  thin  foreclosure** 
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?f  til*  l  that  fh&  jW.gm-ab  waa  olorrly 

err onooaa  an*  that  %bt  trial  jttAtfl  *&a  not  jttst&feirf  fey  ti» 

ry&soa  t;tft»t«<j  by  hist  or  for  r-ny  rttastn  agpaaxiag  k»  *&*  reooxd 
in  entering  JadfMMft  in  <*ef«a&a»t*o  favor.     XtefonOottt  ta  «n*itloo 
to  a  credit  «f  £BO  tad.  later**  ^>e  aa«m^iiHf  &o  $17#3S#  or 

a  total  c;.y.u  or    6?«aa, 

■.on.,  in- -ion.  too  fch»  J^dfitasjit  of  tae  Jtmidpal 
fCrail  aacl  Judgnnzt  will  fee  entered  hsrefor  5658.54. 
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XX.   PUi,ulWtSO   JUotlCi:   iOLUYAM 
DKUV13*£D  THE  OPISICfg  0*  THS  COOKS* 

July  8,  1927,  complainant,  Harriet  A*  Rife,  vaa  grant** 
&  divorce  from  her  husband,  William  K.  Rife,  defeadnnt .     By  the 
terns  of  the  decree  property  rights  were  settled  bet seen  coapla inant 
sod  defendant  by  his  eetnrey«nee  te  her  of  certain  property  and 
payment  of  |3,»o©  In  her  behalf  in  lieu  of  alimony*       The  decree 
contained  a  finding  "that  defendant  has  agreed   to  pay  to  salt 
ecnpla Inant  the  eum  of  016  per  week,  la  advance,  for  the  support 
and   education  of  hie  chile,   Ina  Eunice  Rife,  until  the  further 
order  of  the  court.** 

Pursuant  to  the  decree  defendant  paid  $16  a  week  for 
his  daughter's  support  up  to  and  including  the  month  of     ugust, 
1931 1  which  payments  extended  eight  months  beyond  his  daughter* e 
attainment  of  her  Majority*       January  3,  1933,  an  order  was 
entered  by  the  chancellor  directing  defendant  to  pay  to  complainant 
in  the  divorce  proceeding  0783  as  and  for  support  Roney  for  his 
daughter  for  a  per  log  of  time  after  the  child  had  res  choc  her 
majority*       defendant  prayed  and  perfected  aa  appeal  frcn>  this 
order*     .prll  19,  1933,  aa  order  was  entered  by  the  chancellor 
requiring  defendant  to  pay  complainant  |200  solicitor's  fees  for 
her  defense  of  the  above  appeal* 
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The  original  order  of  Jeauary  3,  1933,  vats  reversed  la 
^ife  t.  Rife*  £72  111.  a  pp.  404»  4MM  MJ  hold   that  tho  chancellor 
hod  ao  power  to  order  or  compel  defendant  to  pay  support  money  for 
his  dea^hter  under  tho  provisions  of  the  Divoroe  act  after  oho 
had  reached  her  majority* 

Tho  order  of  April  19 p  1933 ,  allowing  #3X>  solicitor** 
fcce  to  coaplainant  to  defend   tho  original  appeal  was  reversed  ia 
an  unpublished  opinion  filed  Seeemfcer  29,  1933»  by  this  division 
of  the     ppeilate  oourt  for   tho  fimt  district  in  oaoe  So*  3713fi. 

October  6»  1933 #  an  order  was  entered  by  the  chancellor 
allowing  complainant  #150  solicit or *e  foes  to  defend  an  appeal 
from  the  oro«r  of  <pril  19,  19339  allowing  her  $aoo  solicitor •• 
fees  to  defend  tho  original  appeal*       this  appeal  is  brought  to 
reverse  tho  order  of  October  6,  1933* 

The  oourt  having  no  jurisdiction  of  the  subject  ant  tear  9 
it  necessarily  followed  that  the  chancellor  lacked  authority  to 
ent9?  an  order  for  solicitor '0  fees  or  for  any  other  purpose* 
Tho  order  of  October  6,  1933,  allowing  #150  solicitor1?:  fees  to 
complainant  to  defend  the  appeal  in  cas*  So*  37158  is  reversed* 
Both  parties  will  ^e  required  to  pay  their  own  coots  incurred 
in  thle  oourt* 
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rhis  appeal  snefca  to  rareree  a  Jndaneat  for  K90 
rendered  In  faror  of  plaiatiff  »  noynl  A,  mk»9  and  agalast 
defendants*  baaed  and  Sottas     oapeay*  a  cerpor  tion#     daa 
Baaxl  and  Chris  Kottas*  la  a  fire*  elaae  action  la  assumpsit, 
triad  07  the  ceart  wltiaatt  a  Jury,     idaa  Kettac»  Joan  aiama 
aad  Caaotaatlao  P«  Paoutsos  were  also  made  partlae  defendant 
to  this  action,  out  aooordlag  to  too  Judgment  order  the  asase 
aaa  dismissed  ae   to  then  oa  plaint i  f ♦■  notion,     shortly  after 
tho  Judgment  was  oatorod  a  motion  nae  aad*  to  correct   tho 
judgment  order  to  aha*  that  tho  trial  *our;  foaad  tho  is»ae* 
in  faror  of  the  last  three  named  dsf eadaata  aad  that  tho  oaase 
aao  not  dismissed  as  to  them  oa  plaintiff's  notion,     this 
notion  was  denied.     Bo  orief  haa  aoem  filed  in  this  oourt  by 
plaintiff  (appellee). 

Plaintiff's  stateneat  of  olaln  filed  Jaly  1»  1933  # 
aliened  that  Iter  oh  17*  1933 ,  ha  was  enployed  ay  d«f eadaata  la 
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securing  conoeaaione  to  be  operated  at  the  Century  of  *'xogreaa 
Bxpesitionf  that  hi  w&e  so  eajployod  until  May  13,  1S33|  aad  that 
ob  that  date  there  uae  duo  hla  us  vagea  o  bal&ace  of  $900*90 
which  def cadcnte  haul  failed  -  ad  refused  to  pay  hiu,  and   that 
ho  wao  oatltled   to  an  allowanee  of  $£00  attorney**  foeo* 

July  22,  UM|  pl&iatiff  filed  a  bill  of  particulars 
which  eU  ted  that  ho  was  eaployed  toy    d«ua  Ifcuud.  in  hla  own  behalf 
and  la  Behalf  of  all  tho  other  defendants)   that  tho  conees£ioas 
referred  to  la  hie  s to tenant  of  olaia  wore  to  toe  secured  by 
Jfaaxi  aad  Chris  Xottas  by  aad  through  tho  aid  aad  aeaiatance  of 
plaintiff  5     that  tho  nature  of  tho  aerrioea  roudorod  by  plaintiff 
was  dririag  tho  r&rious  defendants  around  la  hla  autoaoulle»  een- 
taeting  wot  aad  buainees  f  irmo  with  r^foroaoo  to  auppliee  aad 
fixtarea  to  bo  used  la  the  operation  of  tho  e«aoeeeioa*|  and  that 
plaintiff's  claia  for  aerrleoo  Included  g&a  and  oil  eonauaued  in 
tho  operation  of  hio  oar.       ^y  order  of  court  plaintiff  f Hod  aa 
additional  bill  of  partleuiaro    ujuat  10,  1935,  which  stated  that 
he  ewe  oaployed  «t  tn  agreod  wage  of  31*90  an  hour,  which  wage  was 
to  include   the  uae  of  hit     utonobile  and  Maintenance  thereof ,  aad 
that  ha  work*d  twalvo  hours  or  nore  a  day  for  fifty-six  days* 

Ml  nix  def eadaata  wore  eerred  with  eoaaoneea  aad  filed 
eepejrata  off  i**-Yits  of  aerits* 

The  affidavit  of    dan  Steaxi  demlod  that  plaintiff  van 
oaployed  by  defendants  or  any  of  thai  during  tho  period  from 
harsh  17,  1033,  until  2ay  13,  1093,  or  at  any  other  tiacf   that 
oa  hay  13,  1993,   there  waa  due  hla  m  wagee,  while  so  encaged  or 
on  any  oth<*r    tsoouat,  a  baloaoo  of  #990*901  and  that  there  io  or 
one  due  hla  froa  def  oadaato  or  any  of  thoa  any  ana  whataoevar  * 
tho  affidavit  thoa  aliened  that  aoaetlao  la  tho  apriag  of  1999, 
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plaintiff 9   knowing  that  hanxi  *>nd  defendant  Chris  Kottaa  wero 
endeavoring  to  secure  concessions  et  the  Century  of  .  ?»  ogress 
xpositieu,  requested  that  he  ha  allowed  to  acconpRiiy  than  as 
he  was  mot  employed  |  that.  If  they  would  urnish  him  with  meals 
and  a  few  incld&ntal  expenses*  he  would  make  no  charge  to  JkaaA 
or  any  of  the  defendants  for  the  time  to  tjpent  hy  hi*  with  thorn* 
and  that  ho  was  furnished  his  meals  and  incidental  expenses  i  ana 
that  defendants*  nor  any  of  them*  are  indented  in  any  sub  to 
plaintiff. 

Sottas*  Dines  and  Sana  Kottaa  each  filed  an  affidavit 
•f  Merits  which  denied  that  ho  or  she  was  indented  to  plaint  HI 
In  the  sun  of  #990*50  or  any  other  sun*  and  that  plaintiff  was 
employed  or  rendered  any  service  to  hint  or  her  as  alleged  In 
plaintiff *s  statement  of  claim  and  hill  of  particulars* 

The  affidavit  of  merits  filed  hy  mautsos  in  hehalf 
of  himself  and  the  corporation  defendant  denied  he  was  or  Is 
lndehted  to  plaintiff  in  any  sumi  that  he  and  the  Manx!  ami 
Sottas  company*  dir  otly  or  Indirectly*  employed  plaintiff  as 
alleged  hy  hlmf  and  that  plaintiff  rendered  any  eerrlee  to  thorn 
or  either  of  thorn. 

Defendants  contend  (l)  that*  Inasmuch  as  this  was  a 
joint  action  on  an  express  contract  against  six  defendants  who 
sore  all  served  with  sumaonaoo  and  remained  in  the  case  as 
defendants  until  the  court' o  finding*  tho  judgment  oust  be  against 
all  or  noma  of  tham|  (2)  that  the  corporation  defendant*  the  Manx! 
and  Sottas  Company*  is  not  liable  for  services  rendered  or  debt* 
contracted  before  its  incorporation!  (3)  that  the  judgment  herein 
did  not  conform  to  the  plead toga  and  proofs  and  oas  not  In  accord- 
ance with  plaintiff's  theory *  upon  which  the  pleadings  ware  framed 
and  the  case  tried |  and  (4)  that*  whore  an  expreee  contract  of 
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eaployneat  is  alleged  a*  was  here*  recovery  taonot  he  baa  en  ft 
Suantua  HeruJit  or  an  inplled  contract. 

Plaintiff  testified  la  his  own  behalf  that  letnxi  c*m 
to  Ala  r.eae  Unroll  12*  1«53,  and  "infomed  as  that  1m  was  about 
ready  •  that  ho  and  his  associates  had  aa  a&rtienent  to  secure  eon- 
cessions  at  the  Cr.ntury  of  ir ogress  grounds*  and  that  ho  required 
sgr  eerriooa.  *  *  *  One  thing  was  to  own  aa  auteaobile  «*ad  to  act 
aa  chauffeur  und  to  contact  parties  -  to  act  as  contact  u&a,  and 
to  assist  hiu  la  talking'  ever  the  telephone  and  asking  eeateets 
In  connection  with  procuring  fixtures  and  supplies  to  he  used  in 
their  concessions  at  the  Century  of  it  ogress  grounds.*  in  response 
to  questions  concerning  the  agraaaent  as  to  ceapens  tlon  for  his 
services*  plaintiff  answered  t  "fcell*  he  asked  as  how  attorn  I 
wanted  far  ay  work  under  those  conditions  and  1  replied*  a  dollar 
and  a  half  an  hour.  *  *  *  He  stated  that  was  satisfactory." 

Plaintiff  t« stifled  further  that  pursuant  to  this  s^ree- 
aont  ho  purchased  aa  lutoaobils  and  coaaonoed  to  work  for  Jfeuaxi  sad 
hie  associates  kareh  IT,  1933.  Be  testified  positively  that  he, 
with  his  auteaobile*  was  oaployed  In  driving  various  individual 
defendants  for  twelve  or  aare  hours  eaoa  day  for  fifty-six  days* 
driving  suae  of  thea  aoao  days  and  others  on  other  days*  and  that* 
outside  of  a  few  trips  other  than  to  the  exposition  grounds*  his 
tins  was  taken  up  Mostly  sy  tripe  to  the  concession  and  the 
Adalnistration  Building  at  the  Century  of  so  ogress  and  waiting 
around  for  defendants* 

All  of  the  individual  defendants  testified  that  they  had 
not  oaployed  or  agreed  to  eapley  plaintiff,  and  these  other  than 
Manx!  denied  that  nanxi  had  any  authority  to  eapley  or  agree  to 
eapley  hia  in  their  behalf  for  $1«K»  an  hour  or  at  my  other  rate* 
All  of  thea  adaitteri  riding  in  plaintiff *o  autoaoblle  on  occasions 
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rarying  free  once  to  a  gT*at*>r  nunoer  tf  tinea*  It  appeared 

that  plaintiff  raceived  meals  Gratis  during  tha  period  lnrelred 

at  the  Sottas  reetaurantf  that  en  one  oc  cession,  at  learrfc,  i^na 

Sottas  secured  sleeping  accomodations  for  him  for  throe  weeks f 

that  ho  received  ?17.50,  .  prll  ad,  10&5,  for  repairs  to  hie  oar? 

and  that  for  a  period  eonreacing  Say  14  th  or  15th,  l«33f  plaintiff 

Sottas 
was  employed  at  the/Sosel«ad  oafs  for  $12  a  week* 

Panutees*  undisputed  testimony  was  to  the  affect  that 
the  defendant  corporation*  the  haaxi  and  Sottas  Company,  did  not 
receive  its  chnrter  until  Kay  lit  Its  •  oad  that  Its  organisation 
was  not  completed  until  sometime  thereafter. 

At  tho  conclusion  of  all  of  ths  videnca  the  trial  Judge, 
in  announcing  his  finding,  stated!  *I  think  the  partioo  mostly  son* 
corned  in  this  law  salt  aro  hanxi  and  Sottas*  I  don't  think  Mr. 
Sottas'  wife  has  any  ehllgation  horo  either,  hut  I  think  those  too 
men  aotuaiy  -  as  far  as  your  client  (sfemxl)  Is  concerned.,  1  don*t 
think  thoro  Is  any  uettlen  shout  It  at  all,  Mr.  Beach*  *  *  *  I  em 
not  going  to  give  him  $1800,  however.  J  think  that  is  too  high. 
Bnt  this  Boat  worked  for  7  weeks,  and  I   will  allow  him  10  cants  a 
■Us  for  his  earf  that  is  %hat  it  *©uld  cost  if  tho  aaployment  was 
hired,  for  a  oar*  I   will  allow,  for  driving  the  Oar  fox  7  weeks.  *  ** 
I  will  allow  10  oeuto  a  nilos  for  ailoo  miles,  #360.  (Plaintiff 
testified  to  appro  inately  this  mileage.)  ,m*  I  will  allow  him  #40 
a  week  for  7  woeka,  which  is  <030.   Judgment  will  he  entered  against 
Mr.  Sottas,  Mr.  hanxi  and  tho  Corporation*  The  other  defendants 
will  he  dismissed.* 

as  to  the  first  contention  of  defendants  that  where  a 
plaintiff  chooses  to  sue  several  defendants  jointly  in  a  contract 
notion  and  they  ell  reualn  parties  throughout  the  action  tho 
plaintiff  nust  hero  a  judgmsat  eg  ins t  all  of  them  or  none,  it 
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wae»   la  our  opinion.  erroaeoue  to  enter  ft  judgment  *  .:.«a* 

IMM  only.  ualesB   tha  tstatexscnt  of  clsln  was  ajeeniaA  mid   the 
->rs  properly   lieaiseod  out  of  tha  ease. 

tfad  r   '.fee  e*rly  decisions  la  thi»  etate  la  this  chsr*.e*ar 
of  eetlen  a  plains!  i    ;euld  not   'iaalas  as  to  nay  oa«  or  aora  of  the 
defendants  and  proos-H   to  final  Ju.igaeat  a-^iaat  the  othsrs.     Bat 
in  lata  our  legislature  enacted  s<«etloa  3*.  eh»a*er  lie.    ?&>illl»e 
(1931)  Eeriead  stetntee.  reading  as  fellewei 

•At  any  tine  before  final  Judgment  in  a  oiTll  suit, 

aaundswnts  unj1  b*j  allc        HI     nea  ;jiat 

introducing  any  party  neccosnry  to  be  Joined  as  plaintiff  or 
adnata  discontinuing  nr  to  say  joint    ilalati  ;irjt 

aging  tha  form  of  action*  nnH  in  any  natter,  either 
of  form  or  Bttbetine",   in  any  proceaa.     ]      »ta  oeeadlng  vhldh 

amy  enable  fcha  plain  I       to  sustain  tn*  action  for  th«  claim  for 
which  it  km  LmoaRoi  to  be  brought  or  the  ^afendmrt  to  una 
legal  defease** 

Follovdnc  II  ':msnt  of  thia  statute  our  courts  hare  hold  that 

in  an  action        ax  contractu  against  e*3Y<«ral  d  *f  *»J  onto  a  pjjsninwiff 
aipht  rUaaiea  aato  one  or  wore  at  any  tin*  during  the  trial  and 
before  final  jxtf&taat  and  proceed  to  juignent  against   tnaee  re- 
in? iniagt 

Oar  courta  hare  said   ihat  the  rale  which  waa  law  prior 
to  th*  anaetnaut  of  amotion  39  of  oar  JPraetiee     ot.  namely,  vhat  in 
order  to  rceorcr  in  an  notion  a*,  sontrncftu,  the  action  uust  he  ee- 
tabliehed  against  all  of  the  def andante,  and    -hat  a  dlaniaaal  or 
dlaoontlauanoa  aa  to  one  or  acre  oodof andante  of facte  a  diecentia- 
uanoa  aa  to  the  entire  fiction  ao  as  to  nafca  a  jud^aemt  against  the 
remaining  defendant  or  defendants  i*rroaeoun»  is  iiufejeet  to  ear  tela 
exceptions*       On*  of  theae  exception®  i«  whore  one  ie  joined  aa  a 
defaadant  la  the?  action  who  is  aa  improper  or  uaaeeeeeary  party* 
Trie  rule  hen  been  applied  la  caeca  where  the  proof  *nawed  that 
aaa  or  more  of  the  def andante  was     not  liable,  and  in  aueh  eases 
the  disaiafial  of  aueh  defendant  or  defendants  and  the  recovery  of 
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judgment  against  Um  def *  nrfaat  «r  dafend&nto  remitting  wan 
«»**ii.     IftAffH  ft  PA*  ▼•  JJflLt  213  111*  *pp*  41|     Jfeyer  v. 
HtlMlUlOTri  UO  111.  llOi     grand  Paoif lc  ifttejl  v.  Pinhorton, 
217  111*  61.) 

Preceding  the  formal  finding  and  judgment  of  the  trial 
court  la  this  cause  October  11,  1&53,  the  reeor*  presents  aa  order 
that  purports  to  have  been  entered  an  the  same  day  dismissing  the 
•Kit  as  plalnti  f »e  notion  as  to  2>imae»  Vaautaos  and  Sana  Kottas. 
However t  the  bill  of  exceptions  shows  ao  auoh  motion  to  hare  been 
mads,  and,  further,  that  the  trial  court  in  announcing  its  finding 
at  the  conclusion  of  all  the  evidence  on  its  ova  notion  ordered  the 
eauee  d  leads  ed  as  to  ths  throe  ahoro  nentioned  defendants*     The 
conrt  woe  clearly  in  error  in  sinking  &  finding  and  entering  a  iudf- 
■ant  in  favor  of  sens  of  the  defendants  and  against  others*       hare 
a  declaration  or  statement  of  claim  charges  a  joint  liability,  and 
some  of  the  defendants  shew  that  they  were  never  liable,  a  recovery 
cannot;  ho  had  against  the  others  wlthoat  di  raise  lug  the  defondanto 
not  liable  and  amending  the  declaration  o*  eta  tenant  of  claim  by 
onitting  the  charge  of  Joint  liability  as  to  those  dismissed* 
{m*ML  ▼«  &MSMI  Trjg,fl,  ftod.  Co,.t  e>  a>.,  20»  111*  App*  291*) 

There  is  merit  in  defendants'   second  contention  that  a 
corporation  io  not  liable  far  services  render  d  or  debts  contracted 
before  ito  incorporation.       the  decided  trend  of  the  decisions  of 
the  courts  of  this  state  is  that  o  corporation  Is  not  liable  for 
debts  contracted  or  services  rendered  under  a  contract  with  Its 
incorporators  prior  to  ito  organisation,  unions  the  cor  pom  t  ion 
expreo  ly  promisee  to  pay  same  after  its  organisation*     i&rd  et  al* 
▼•  »a.pid  Transit  Go*  of  HI,,,  206  ill*  gjp  Into)        right  of 
recovery  against  a  corporation  for  anything  done  before  it  had  n 
proper  existence  does  not  appear  to  rest  on  any  very  satisfactory 
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legal  principle.      CWfcftrt  *.  1*  4  St.  L»  R.  B*  0»*  v. 

«5  111.  sat*)         St  is  undisputed  that  the  services  claimed   to 
have  been  rendered  is  this  erase  were  rendered  before  the  eemplete 
organisation  of  the  tfan&i  and  Sottas  company,  and  there  was 
absolutely  no  evidence  that  the  corporation  expressly  promised  to 
pay  far  the  Alleged  cervices  of  iuke  after  its  organisation.     It 
was  reversible  error,  in  oar  opinion,  for  the  trial  start  to  enter 
a  finding  and  judgment  against  the  defendant  corporation,     it 
necessarily  follows  that  if  the  judgment  is  reversed  as  to  the 
corporation  It  will  have  to  he  rerersed  as  to  the  other  defendants* 
The  supreme  Court  of  this  state  has  hold  for  over  eighty  years , 
beginning  with  acSonala  t.     llkle^  12  111*  2Z$  that  a  judgment 
against  several  defendants,  whether  rendered  in  a  tart  aetion  or 
on  a  contract.  Is  a  unit  and  cannot  ha  reveroed  as  to  one  or  acre 
defendants  end  af f inaed  as  to  others*     (^vah.  v*  fflfraaga  a  Krlo 

ts-ikJUUt  ••  H*s  2»i    JtSnttK  I*  EJghajTj>»^  ***V*m  cy *,  808 
111.  T7.) 

Defendants*   third  and  fourth  contentions  are  equally 
meritorious . 

Plaintiff  *s  statement  of  claim  and  bill  af  particulars 
ware  predicated  upon  and  his  proofs  tended  to  show  only  am  express 
contract  far  the  services  of  himself,  with  his  automobile,  at  the 
rata  af  £1*60  an  hour  for  twelre  or  more  hours  a  day  far  fifty- 
six  days*      a  hare  carefully  read  the  record  and  fail  to  discover 
anything  therein  that  warranted  the  trial  judge  in  finding  in 
plaintiff *s  favor  on  a  theory  wholly  inconsistent  with  that  advanced 
by  him*       there  is  nothing  in  the  record  to  Justify  the  court's 
finding  that  plaintiff  was  entitled  to  receive  10*  a  mile  for 
3800  milee  for  the  ass  of  his  automobile  or  $40  a  week  for  oovan 
weeks.       It  le  true  that  in  a  fourth  elasc  action  in  the  isjuietpal 
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court  sonde  the  ease  is  and*  by  the  *T.i**nee  present**  but 
tale  is  a  first  elase  action  la  which  plaintiff  allege*  an* 
sought  to  prove  the  express  contract  for  his  s«rrioee  no  here* 
toforo  state**  en*  we  lour*   of  no  rule  of  law  that  authorize* 
the  court  to  substitute  a  different  contract  an*  a  measure  of 
damages  entirely  at  variance  with  the  pleadings  an*  proof  for 
that  allege*  an*  sought  to  ho  proven. 

In  an  action  of  the  first  elans  in  the  Municipal  court 
the  theory  of  the  statenent  of  claim  nust  appear  from  tan 
allegations  in  it.  The  judgnent  oust  ho  secundum  allegata  et 
probata  an*  unless  tint  pleadings  on*  proof  authorise  the  finding 
an*  judgment*  the  judgnent  is  unwarranted* 

It  is  toe  well  settle*  to  require  the  citation  of 
authorities  that*  there  having  aeon  an  axprees  contract .  there 
cannot  be  a  recovery  on  an  Implied  one.  (Brougham  v.  Paula 
158  111.  App«  485* )   An  implied  contract  cannot  exist  where  thorn 
is  an  express  one  about  the  same  subject  matter.  It  is  only 
whore  the  parties  *o  mat  expreaaly  agree  tacit  the  If*  implies  a 
promise,   i  lcgol  v.  Borland »  191  ill*  108.)    mi  a  doctrine 
has  never  been  departed  from  in  this  state  and  the  tritO.  court 
was  precluded  in  this  cease  from  predicating  its  finding  either 
•»  n  quantum  nerulfr  or  an  implied  contract. 

far  the  reasaas  indicated  herein  the  Judgment  of  the 
Municipal  court  is  reverse*  and  the  cause  remanded. 

GFrldley  and  :cenlan»  JJ*f  concur* 
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UNIV  RBITY  OF  CHICAGO, 
a  corporation. 

Appellee  , 

T. 

GECROjS  B«  DAT3R  et  al., 
on  appeal  of  a.  V.  JOH 

Appellant* 


IHTSRIOCTJTORY 

APPBAL  FROM  CIRCUIT  COURT, 

COOK  COUNTY* 

275  I.A.  637 


MR.  KvIi^IDIKO  JUr^TICr  nUIUVAM 
D3LIYSRO  TEB  OPINIO*  O*  THE  COURT* 


R.  ¥•  Johnston,  one  of  the  defendants  (hereinafter 
referred  to  as  defendant),  prosecutes  this  interlocutory  appeal 
from  an  ex  parte  order  of  the  Circuit  court  eater od  L»ecvsmber  30, 
1*33,  appointing  a  rec^  rer  for  the  premise:-,  described  in  the 
-rust  deed  upon  which  foreclosure  procec'in/js  had  been  instituted 
-  saber  29,  1933* 

December  29,  1933,  plaintiff,  the  University  of  Chioago, 
f il :-.d   its  bill  to  foreclose  the  premises  in  cueotion,  alleging 
i-ntgr  aj-ia  that  on  December  1,  1928,  George  R.  ^.ter  and  Nellie 

;r,  his  wife,  and  Clara  A.  Price  and  John  R.  Price,  her 
husband,  execute  one  principal  promio -ory  not"  or  £75,000,  due 

HUE  1,  193  i,  with  interest  at  5-3/4^  per  annum,  payable 
semiaiuiu  .lly  June  1  and  December  1  of  each  year;  that  interest 
coupon  No*  I  lor  &2,156.25  became  due  June  1,  U33,  and  interest 
coupon  No.  10  ,or  $&«  106 #25,  together  \sith  the  principal  note  for 

,000,  was  due  and  payable  -^camber  1,  1933  {  that  notice  was 
given  to  and  demand  for  payment  made  of  George  !  *  Dater  aid  Nellie 
S.  Bmtoff«  his  wife,  and  John  ft*  -rtriee  and  Clara  A.  Prioe,  his 
wife,  but  that  no  part  of  same  has  been  pal  '  |  that  subsequent 
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to  the  execution  of  such  note  and  trust  deed,  the  note  was  pur- 
chased by  plaintiff  for  a  valuable  consideration  and  that  it  is 
now  the  legal  owner  and  holder  of  said  principal  note  and  interest 
coupons  Kos.  9  and  10}  that  as  security  for  such  indebtedness 
George  R.  and  Nellie  E.  Hater,  and  John  R,  and  Clara  A*  Price,  did, 
on  December  1,  1928,  convey  to  the  Chicago  Title  &  Trust  Company, 
as  trustee,  the  premises  described  in  the  trust  deed,  which  are 
located  at  the  southeast  corner  of  60th  street  and  Dorchester  avenue, 
Chicago,  Illinois,  together  with  the  rents,  issues  and  profits 
therefrom,  in  trust,  for  the  purpose  of  securing  the  payment  of 
the  principal  note  and  Interest  coupons  to  the  holder  thereof, 
which  trust  deed  was  duly  acknowledged  and  recorded!  that  some 
time  after  the  execution  of  the  note  and  trust  deed  John  R»  Prion 
died)  that  interest  coupons  Sob.  1  to  8,  both  inclusive,  have  boon 
paid  and  cancelled |  that  the  principal  promissory  note  and  interest 
coupons  Vos*  9  and  10,  aggregating  $79,312*50,  have  not  been  pald| 
that  the  premises  conveyed  by  the  trust  deed  are  poor  and  scant 
security  for  the  amount  duo  plaintiff I  that  George  R.  Dater,  Bel  lie 
5.  Dater  and  Clara  A.  Price  are  unable  to  pay  the  amount  due  under 
the  terms  of  the  trust  deed|  and  that  various  persons,  including 
"unknown  owners"  and  R.  •  Johnston,  be  made  parties  defendant* 
Included  in  the  relief  sought  by  the  bill  was  the  appointment 
of  a  receiver.  The  bill  concluded  with  tho  following  form  of 

verifications 

H State  of  Illinois  ) 
County  of  Cook    )•* 

George  0.  Pairweathor,  being  first  duly  sworn,  on  oath  d eposes 
and  says  that  he  is  the  osistant  Treasurer  of  the  UniversL ty 
of  Chicago,  complainant  herein,  and  is  the  duly  aUt^f£*^  *«•?* 
in  this  behalf  of  said  complainant  |  that  ho  has  ™*  **""«*"* 
Mil  o?  complain,,  knows  the  contents  thereof ,  and  that  the  same 
are  true,  except  as  to  suoh  matters  and  things,  if  any,  s*a*ea 
on  information  and  belief,  and  as  to  the  latter  ho  believes 
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them  to  fee  true. 

George  0.  Fairweather. 
Subscribed   and  sworn  to  Before  me  this  29th  day  of  December, 

1933, 

Howard  H.  Hoere, 
(letarial  Seal)         lotary  Public- 
December  30,  1933,  plaintiff  filed  a  petition  for  the 
appointment  of  a  receiver  for  the  property,  the  material  allegation* 
of  which  were  that  its  Dill  of  complaint  was  filed  December  29,  1933, 
to  foreclose  the  first  Mortgage  trust  deed  against  the  property 
known  as  the  southeast  corner  of  60th  street  and  Dorchester  avenues 
that  the  total  indebtedness  due  plaintiff,  together  with  unpaid 
taxes  ef  $2,491*08  for  the  year  1931  and  accrued  interest  of  $4,312*30 
te  December  1,  1933,  amounts  to  approximately  i 81,803.8S|  that  the 
owners  ef  the  property,  Gteorge  R.  dater  and  Sellie  3«  Jeter,  hie 
wife,  and  Clara  A.  Price,  widow  of  John  R.  Price,  deceased,  hare 
failed  to  pay  the  taxes  for  the  year  1931,  as  a  result  of  which  tax 
liens  against  the  property  and  penalties  for  the  nonpayment  of  such 
taxes  hare  accrued  and  are  accruing  from  month  to  month***  a  result 
thereof  |  that  the  property  conveyed  as  security  for  such  indebtedness 
by  said  trust  deed  is  a  piece  of  land  having  a  frontage  of  100  feet 
on  60th  street  and  a  depth  of  150  feet  on  Dorchester  avenue,  and  is 
improved  with  two  four  story  and  basement  brick,  cement  block  front, 
steam  heated  apartment  buildings,  approximately  forty-five  years  of 
age,  containing  fifty- two  apartments,  divided  as  follows!  twenty 
six  and  seven  room  apartments,  thirty-two  three  and  four  room  apart- 
ments) that  it  has  examined  the  property  and  caused  an  appraisal  te 
be  made  and  that  said  land  at  the  present  time  is  worth  not  more  than 
136,960,  and  the  buildings  and  improvements  thereon  not  more  than 
$36,628,  making  a  total  value  at  this  time  of  the  property  ef  net  to 
exeeed  867,575!  that  the  property  has  an  estimated  net  annual  income 
•f  #620,  which  is  grossly  inadequate  to  meet  the  charges  for  taxes, 
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interest,  etc.,  and  which  is  grossly  insufficient  for  the  payment 
of  even  the  taxes  on  the  property  without  including  the  interest 
on  the  mortgage  indebtedness  and  operating  expenses!  that  the 
property  is  grossly  Inadequate  as  security  for  the  indebtedness 
and  that  since  the  trust  deed  here  imrolred  conveyed  in  addition 
to  the  property  the  rents ,  Issues  am*  profits  thereof  as  security 
for  the  indebtedness!  a  receiver  nheuld  bo  appoint  ;d  to  collect 
such  rents,  issues  and  profits  and  preserve  the  same  for  the  benefit 
of  plaintiff,  subjeot  to  the  further  order  of  the  court)  and  prayed 
for  the  appolntnent  of  a  receiver.   The  petition  concluded  with  a 
verification  similar  in  form  to  the  verification  of  the  bill  of 
complaint  heretofore  r-.et  forth* 

On  the  sane  day,  December  30,  1933,  the  court  entered 
an  order  in  which  it  found  that  the  bill  of  complaint  and  petition 
for  the  appointment  of  a  receiver  were  duly  verified,  and  that  both 
record  owners  and  the  owners  of  the  equity  ?ere  nonresidents  of  the 
State  of  Illinois  and  resided  in  the  State  of  £iehlgan|  that  the 
premises  described  in  the  trust  deed  sought  to  be  foreclosed  aro 
scant  and  inadequate  security  tox  the  trust  dood  now  constituting  a 
lien  against  the  premises |  that,  bein*;  fully  advieod  in  the  premises 
and  having  hoard  the  arguments  and  representations  of  counsel,  for 
good  cause  shewn,  a  receiver  should  bo  appointed  for  the  premises 
without  notice  to  the  defendants  I  and  ordered  that  one  Frank  J. 
O'Brien  bo  appoint  s  receiver  of  the  property  with  the  usual  powers 
and  duties  of  such. 

thereafter,  January  13,  1934,  defendant  H.  •  .  Johnston, 
filed  a  petition  to  vacate  the  order  of  December  30,  1933,  appointing 
the  receiver,  in  which  ho  alleged  that  he  was  one  of  the  defendants! 
that  he  was  one  of  the  owners  of  the  equity  of  redemption  and  had 
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a  half  Interest  la  same,  and  was  th*  agent  far  the  oxner  of  the 
other  half  interest  in  the  equity;  that  ha  *at  then  end  fas  more 
than  two  years  last  past  had  seen  the  agent  la  p  eseasloa  of  said 
premises,  collecting  rents  and  managing  the  property;  that  said 
fact  was  well  known  to  plaintiff  because  petitioner  had  many 
conferences  with  officers  of  plaintiff  in  connection  «ith  the 
property;  that,  notwithstanding  such  knowledge  that  he  was  in 
possession  and  eontrol  of  the  premises,  collecting  rente,  and  that 
he  was  the  duly  authorized  agent  of  the  owners  of  the  e  ulty  and 
an  owner  in  his  own  name  of  one-half  interest  in  the  property* 
plaintiff  mads  application  for  the  appointment  of  a  re.  cirer  without 
serring  notice  of  any  kind  on  him  or  on  tiny  one  on  the  premises  f 
that  he  believes  that  plaintiff  advised  the  court  that  all  of  the 
defendants  wore  located  outside  of  the  atats  sml   could  not  bo 
served  with  not lee,  and  that  upon  such  representation  the  court 
appointed  the  receiver;  that  the  receiver  has  attempted  to  oust 
him  from  possession  of  the  property,  has  attempted  to  ooll  rt  rents 
for  the  period  preceding  the  time  he  was  appointed  and  has  other- 
wise greatly  disturbed  the  tenancy  in  the  premises;  that  come  of 
the  apartments  in  the  ouildimg  are  furnished  <md  that  he  is  the 
owner  of  the  furniture;  that  part  of  the  consideration  paid  for  the 
rent  Of  such  apartments  Is  based  on  the  fact  that  they  are  so  fur- 
nished and  that,  therefore,  the  order  appointing  the  receiver  should 
bo  vacated  and  that  he  should  bo  allowed  to  remain  in  po« session 
of  the  premises,  under  bond*  to  collect  the  rents  and  account  to 
the  court  for  all  receipto  and  disbursement s. 

January  16,  1»34,  plaintiff  f iled  its  answer  to  the 
aforesaid  petition,  which  denied  that  defendant  Is  one  of  the 
owners  of  the  equity  of  redemption  or  Host  he  h*z  a  half  intsreat 
in  such  equity  or  that  he,  at  any  time,  represented  to  complainant 
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that  he  owned  any  Interest  In  the  property.  The  answer  adnits  that 
for  | one  time   defendant  had  been  acting  fts  agent  for  the  owner s  of 
the  property  and  that  he  had  theretofore  had  certain  conference* 
and  conversations  with  rrtrious  officers  of  plaintiff*  The  answer 
then  alleges  that  in  such  conferences  defendant  repeatedly  state* 
that  George  H.  Dater»  Stellie  B.  Sater  and  Clara  A.  Price*  all  resi- 
dents of  Benton  Harbor,  Michigan,  were  the  owners  of  the  property} 
th-.t  he  had  no  authority  in  oonnaction  rlth  same  except  as  ajent  to 
collect  the  rents  and  manage  the  property;  and  th^t  ho  had  stated 
that  ell  questions  and  natters  pertaining  to  the  property  most  he 
taken  ttp  with  the  owners  in  Michigan* 

The  answer  also  alleged  that  plaintiff,  when  it  presented 
its  petition  for  the  appointuent  of  a  r  direr  to  the  court,  adylsad 
the  court  that  both  r  -cor'  o  mere  and  the  owners  of  tho  equity  of  the 
property  were  nonrorldente  of  the  state  of  Illinois  and  lived  in 
Benton  Harbor,  Michigan*  that  the  fair  Vflue  of  tho  rroperty  was 
in  tho  neighborhood  of  $20,000  less  than  tho  anount  due  and  owing 
to  plaintiff |  that  the  property  was  poorly  managed  and  in  a  run 
down  condition!  and  that  plaintiff  had  served  no  notice  of  its 
notion,  hut  felt  that  there  was  ample  and  good  canoe  shown  why  a 
receiver  should  ho  appointed  without  notice*  It  then  alleged  that 

tho  order  appointing  the  rec  elver  recites  that  it  was  entered 
without  notice  to  the  owners  and  finds  that  tho  prenisos  are  scant 
and  inadequate  security?  and  that  for  good  cause  shown  a  receiver 
should  ho  appointed  for  tho  prenisoo  without  notice. 

The  answer  further  avers  that  for  a  considerable  period 
of  tin*  the  valid ing  had  boon  under  tho  s»nage*ent  of  defendant 
as  agent  for  tha  owners |  that  it  had  boon  allowed  to  run  down  and 

^  ^  — -  t«  &  liirae  extent  vacant  and  unoccupied | 
deteriorate  and  bacon*  to  a  iarppi  ****• 

is***  took  aossossion  of  the  property  shortly 
that*  when  tho  receiver  too*  possess**- 
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after  DMrejftas<  30,  1933,  twenty-eisht  of  the  apartments  were 

lly  vacant  and  unoccupied,  two  of  the  apartments  wore  occupied 
by  d*»f*ndant  as  office  and  living  ouarters  without  the  payment  of 
rent  therefor,  one  of  the  apartment b  was  occupied  by  a  tenant  who 
ppid  so  rent  and  claimed  to  hare  boon  doing  painting  around  the 
premises  ae  payment  for  his  rent,  six  of  the  apartments  were 
occupied  by  tenants  who  wore  in  arrears  in  rent  from  #249  to 
* 574.5«i  that  monthly  rentals  of  such  apartments  range  from  $20 
to  |45|  that  only  fifteen  out  of  the  fifty-two  apartments  wort 
occupied  by  tenants  who  were  paying  rent  regularly  and  promptly | 
that,  If  the  property  wore  properly  and  efficiently  managed,  it 
should  bring  a  gross  rental  of  approximately  #1,200  a  month, 
whereas  the  gross  rentals  for  the  month  of  January  amounted  to 
only  $254 |  that  Johns torn  was  iniormed  promptly  by  the  recelrer  of 
the  latter' o  appointment  as  suohf  that,  notwithstanding  the  fact 
that  Johnston  assured  the  receiver  that  he  would  iaake  no  further 
collections  of  reatf  ho  disregarded  and  defied  the  order  appointing 
the  receiver  and  has  collected  rents  from  curtain  tenants  and  failed 
mat  refused  to  turn  thea  over  to  the  receivers  thru  it  owns  several 
buildings  in  the  vicinity,  not  more  than  one  ox  two  blocks  from  tan 
property  here  involved,  of  the  same  general  ag«s,  hind  and  character  J 
that  such  build  ings  are  approximately  100£  rented  by  desirable 
tenants  who  are  paying  rents;  that,  la  the  opinion  of  plaintiff, 
thi»  property,  if  efficiently  and  properly  managed,  can  be  made  to 
produee  gross  rentals  of  approximately$l,200  a  month;  and  that 
Johns oon  h;  s  benn  ehrrglng  the  owners  of  the  property  i20O  a  month 
as  compens  tion  for  managing  the  property,  am]  that  said  amount  is 
exorbitant  and  unreasonable  and  is  almost  100£  of  the  gree  rentals 
collected  froa  the  property  prior  to  the  appointment  of  the  receiver* 
The  answer  further  avers  that  at  the  time  of  the  filing 
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of  the  petition  for  the  appointment  of  a  receiver  the  record  title 
to  the  property  according  to  the  records  of  the  office  of  the 
Recorder  of  Deeds  of  Cook  County,  stood  in  the  name  of  Cteorge  s. 
Deter  end  Clara  k$    Tiee>  that  on  information  and  belief  It  charges 
the  faot  to  he  that  if  there  hns  been  any  ronreyanos  of  any  interest 
in  this  property  to  Johnston  it  was  mad*  *m  sequent  to  the  filing 
•f  the  bill  of  oomnlsint  and  to  the  filing  of  the  petition  for  the 
appointment  of  a  r*eciver,  and  to  the  entry  of  the  order  appointing 
the  ro^lTarf  that  «uoh  conveyance,  if  any,  is  a  subterfuge  and  made 
for  the  pttTpe*e  of  misleading  the  court  and  obstructing  the  rights 
and  relief  of  complainant |  that  George  R«  Dater  and  Nellie  £•  Dater 
and  Clara  a.  Price*  the  real  owners  of  the  equity  sf  red*smption  ara 
nonresidents  of  the  state  of  Illinois  and  hare  entered  no  appearance, 
and  that  it  *ould  be  inequitable  to  grant  the  relief  prayed  in  Tiow 
Of  the  faot  that  there  will  undoubtedly  be  a  substantial  deiicrieacy 
deoroo  entered  herein*   The  answer  eoncludad  with  a  verification 
similar  to  that  heretofore  set  forth* 

Defendants  theory  is  that  the  order  appointing  the  re- 
ceiver and  the  order  denying  his  petition  to  vacate  the  order  appoint- 
ing the  receiver  were  erroneous  (1)  because  there  is  no  basis  in  the 
bill  of  complaint,  the  petition  for  the  appointment  of  the  receiver  or 
the  order  for  the  appointment  of  the  receiver  for  such  appointment* 
either  with  or  without  notice)  and  (2)  because  the  court  abused  its 
discretion  in  refusing  to  ello^  him  to  furnish  a  bond  in  lieu  of  tan 
appointment  of  a  receiver • 

Plaintiff*  e  theory  is  that  the  facts  sot  forth  in  th« 
verified  petition  for  the  appointment  of  a  receive*  are  not  only 
sufficient  to  support  the  order  appointing  the  receiver  but  required 
ouch  order |  and  that  the  facts  before  the  trial  cettr'  both  at  the 
time  of  the  appointment  of  the  receiver  and  it  iho  sub  sequent 
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hearing  on  defendant's  petition  to  vacate  the  order  appointing  the 
receiver,  showed  conclusively  that  plaintifi  was  entitled  to  a 
receiver  to  proteot  the  property  and  conserve  the  inoome  therefrom* 
In  support  of  his  theory  defendant  contends  (l)  that  the 
allegations  of  the  bill  of  complaint  to  foreclose  and  the  petition 
for  the  appointment  of  a  receiver  being  upon  "information  and  belief* 
are  of  no  evidentiary  value  and  are  insuff iolent  as  a  basis  upon 
which  to  predleato  an  order  appointing  a  receiver;  (2)  that  it  is 
improper  to  appoint  a  receiver  without  notice  to  a  known  agent  of 
the  owners  in  possession  of  the  premises;  (3)  thr.t  his  motion  te 
vacate  the  order  appointing  the  receiver  did  not  waive  his  objection 
that  the  receiver  was  appointed  without  notice,  inasmuch  as  his 
motion  was  restricted  te  the  question  of  the  failure  to  give  notice; 
and  (4)  that  the  nere  stipulation  in  the  trust  deed  for  the  appoint- 
ment of  a  receiver  upon  default  in  the  payment  of  the  indebtedness 
secured  by  same  and  the  pledge  therein  of  the  rents,  issues  and 
profits  as  additional  security  were  not  sufficient  Justification 
for  the  appointment  of  a  receiver* 

It  is  true  that  there  was  no  allegation  in  either  the 
bill  of  complaint  or  the  petition  for  the  appointment  of  the 
receiver  to  sustain  the  finding  of  the  court  in  the  order  appoint- 
ing the  receiver  that  the  record  owners  of  the  property,  who  were 
the  real  owners  of  the  equity,  were  net  residents  of  the  state 
of  Illinois  but  resided  in  the  state  of  Michigan,  v/hatever 
impropriety  there  was  in  that  ilnding  is  not  material  on  this 
appeal,  inasmuch  as  it  was  conceded  on  the  hearing  on  the  merits 
on  defendant's  petition  to  vacate  the  order  that  at  the  time  the 
bill  of  complaint  and  plaintiife  petition  for  the  appointment  of 
a  receiver  were  filed,  as  «eU  as  at  the  time  the  receiver  ems 

~i   «-m*Ta  who  were  the  real  owners* 
appointed,  ell  or  the  record  owners,  wno  w 
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resided  in  the  ->tate  of  **ichigan» 

-obitiTe  allegations  of  the  petition  for  the  appointment 


of  a  receiver  fully  supported  the  finding  of  the  court  SUBfe in  its 

that 
order  appointing  the  receive^ttthe  premises  in  question  are  scant 

and  inadequate  B&curity  for  the  trust  doed  now  constituting  a  lien 
against  said  premises »  namely*  the  trust  deed  herein  sought  to  he 
foreclosed •" 

As  to  defendants  first  contention  that  the  order 
appointing  the  receirer  is  void  because  the  verification  of  the 
petition  for  such  appointment  was  upon  "Information  and  Belief ,* 
it  is  sufficient  to  state  th^t  no  alleged  error  In  this  regard  is 
included  In  his  assignment  of  errors*  In  nny   event ,  defendant  was 
accorded  a  full  hearing  on  the  merits  in  the  trial  court  on  the 
question  of  the  propriety  of  the  appointment  of  the  receiver  and 
no  objection  -ma  raised  during  such  hearing  as  to  the  form  or 
sufficiency  of  the  verification  to  the  petition  for  the  appointment 
of  a  receiver »  although  the  court  and  counsel  referred  to  the 
petition  to  appoint  a  receiver  as  properly  verified  and  so  con- 
sidered it.  If  defendant  had  any  objection  to  raise  as  to  the 
verifioation  of  the  petition  he  should  hare  done  eo  in  the  court 
below,  where  any  irregularity  or  defect  therein  might  have  been 
cured  readily  by  amendment.   It  is  too  well  settled  to  require 
Oitatlon  of  authority  Moat  the  sufficiency  of  a  verification  to 
a  pleading  cannot  be  questioned  for  the  first  time  on  appeal. 

Under  the  record  presented  we  find  no  merit  in  defend- 
ant's second  contention  that  the  court  erred  in  appointing  a  receirer 
without  notice  to  defendant.  If  plaintiff's  failure  to  notify 
defendant  of  the  application  for  the  appointment  of  a  receiver  was 
erroneous,  such  error  was  obviated  by  the  full  hearing  on  the  merits 
as  to  the  propriety  of  the  receiver's  appointment.   hen  a  hearing 
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on  DM  MHritfl  is  af'orded  on   j  tiiion  to  vacate  an  order  x^ppoint- 
lae;  *  receiver,  M  I     -1  established  that  the  original  failure 
to  give  notice  is  immaterial  sine.  the  only  purpose  of  r   i  ing 
notice  is  to  give  the  party  a  hearing. 

Defendant's  third  contention  thtt  hiu  notion  to  vacate 
the  order  appointing  the  lvc^iver  did  not  waive  his  objection  that 
the  receiver  was  appointed  w  thout  notice,  because  his  motion  was 
restricted  to  the  question  of  the  failure  to  give  notice,  is  refuted 
by  his  petition  to  vacate  the  appointment  of  the  receiver,  wherein 
it  was  alleged,  in  addition  to  the  failure  of  plaintiff  to  giv  hi* 
notice  as  the  owner  of  a  half  interest  in  the  property  and  tie  the 
agent  for  the  owner  of  the  other  half  interest,  that  the  receiver 
was  attempting  to  ouut  him  from  the  premises,  was  attempting  to 
collect  rents  for  the  premises  for  the  period  prior  to  his  ap  oint- 
ment and  was  otherwise  disturbing  the  tenancy,  and  U       Hisafct*! 
furniture  was  used  in  some  of  the  apartments,  part  of  the  rent  :er 
whioh  was  for  such  use  of  his  lurniture* 

It  developed  on  the  hearing  on  defendant's  petition  to 
vacate  the  appointment  of  the  receiver  that  i  41/99  interest  in  the 
premises  had  been  conveyed  to  defendant  several  days  after  the  re* 
•eiver  was  appointed  for  v10,  and,  as  testified  to  b?  him,  the 
additional  consideration  of  about  *1,0\X>  owed  to  aim  by  on  I  gf  the 
owners  of  the  equity,  and  ha  testified  that  he  ens  the  agent  for  the 
owner  of  the  remaining  interest  in  the  property*  He  also  testified, 
without  any  apparent  knowledge  of  or  qualifications.-  Ml  to  real  estafca 
values,  that  the  property  wis  worth  i.150,000,  Ho  testimony  was 
offered  by  him  to  em  tain  the  other  allegations  of  his  petition  ta 
vacate,  defendant  did  not  restrict  his  motion  at  the  ^cation  of 
notice  and  if  he  was  entitled  to  notice,  which  *e  doubt,  inasmuch 
as  ha  had  no  interest  in  the  property  a*  the  time  af  the  appointment 
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oi        tf   ajpoa  fella  olg  i<  iion  to  :;uch  appointment  might 
be  predicated,  he 

court  that  he        a  rull  he  in^.  m       its,  .hich 
grant  ad  him. 

ourth  contention  is  likewise  without 
merit.  It  ia  not  now  snd  never  has  been  urged,  insofar  as  the 
record  di.-elosea,  that  plainti  f  relied  simply  on  the  stipulation 
in  the  trust  deed  authorising  :he  nffffl^TifWl  of  a  receiver.  The 
rucord  is  replete  with  valid  and  substantial  re;; gone  to  justify 
the  appointment  of  a  receiver  to  conserve  and  manage  the  property, 
which  was  shou.n  to  be  grossly  inadequate  security  for  the  in- 
debtedness secured  by  she  trust  deed  against  it# 

In  view  of  the  demonstrated  incapacity  of  defendant  to 
manage  the  property,  and  upon  conei i   ration  of  all  of  the  equities 
herein*  ve  fail  to  see  any  abuse  of  the  trial  court's  discretion 
in  it:,  iw/usal  to  permit  defendant  to  continue  to  mraa^ge  the 
property  upon  giving  bond,  in  lieu  of  the  appointment  of  the 
receiver* 

.After  a  careful  examination  of  the  allegations  in  plain- 
tiff's petition  for  the  appointment  of  a  receiver*  defendant's 
petition  to  vacate  the  order  appointing  the  receiver  and  plain- 
tiff *■  answer  thereto,  and  of  defendants  evidence  on  the  he-ring 
on  the  motion  to  vacate  the  ©*der  appointing  the  receiver,   I  are 
in  full  accord  with  the  conclusion*  xer.ched  by  the  learn-  <  chancellor 
in  denying  the  motion  to  vaeate  uho  order  appointing  the   river, 

when  he  saidt 

•"-■-•li.    I   don't   see   that    theft   U   much  more-    to  ho-.r  here,   counsel. 
It   is  a  cueitionof  whether  ho  should  bo  allowed    to  take  possession 
ulue"   a  bond.  rho.   the   rod***        I      .  ,  oint«v  ,   he      SO  **  *"£'* 

title  holder.     Be  claims  to  have  a  thousand  dollars  equity  here  in 
a  piece   of  property  t.hr  t  he    r:T,   If      o-th  ■  hnswTol    end.  fifty 
thousand  dollars,  claiming  to  own  forty-one  ninety-ninths  of  it. 
He  has   IWJlU   Mlfltlt  vacant  ,-pnrtments  in  it  out   of  fifty- tw»,   and 
ho  admits  that  he  made  the  statements  to  the  buslne so  agent  of   the 


.♦aria  aj»w  Maixttr 

:  U    \3T9-; ... 

.. 
1  < 

mm  •  ' 

i   , 
..     . 

< 
at  Me; 

.       ^  !■* —  -1-  -    lift  CM     |      vo-.l. 


: 


'**  -  •^  ©bju*  oil  issli  aiixjui  uf 


-13- 

Universlty  hlaself  that  ha  is  not  familiar  with  the  management 
of  that  kind  of  property  and  -hare  are  saase  sub       1  defaults 
la  the  payment  of  principal,  Interest  and  taxes  and  I  don't  know 
why  this  order  which  »us  entered  ie  not  a  propsr  o?d-r,  and 
besides,  yea  seen  to  hare  In  mind  th  t  if  he  takes  possession 
under  a  bond,  he  should  he  oompenssted  for  Managing  it,  the 
statute  does  not  contemplate  that*   here  ha  is  the  owner  and  he 
takes  possession  of  a  piece  of  property  under  a  bond  nnti     e  count « 
to  the  court,  he  doesn't  get  paid  for  it,  for  doing  it.   e  let 
him  do  it  because  he  is  the  ovmer  and  naaattee  he  hae  a  substantial 
equity  la  it  rather  than  to  incur  the  expense  of  a  receivership. 
If  somebody  is  going  to  be  paid  for  running  it,  it  might  as  well 
be  somebody  who  will  try  to  rent  it  and  who  will  do  it  a  little 
■ore  yuccas  fully  than  Mr.  Johnrtoa  has,  *  *  *  l  don't  see  why 
he  should  hare  twenty-eight  Taoaneiee  out  of  the  fifty- two.  1 
think  the  University  has  a  right,  under  all  of  the  circumstances, 
to  hare  a  receiver.   One  wets  appointed  and  the  only  point  made 
in  your  petition  Is  that  yea  didn't  have  notice,  low,  that  part 
of  it  has  been  taken  care  of  and  disponed  of.     *  1  don't 
think  he  Is  a  baaa  f Ida  owner  of  the  property*  He  comes  la  and 
by  his  own  statement  on  the  witness  eujad  here,  he  says  that  he 
paid  §10.00  and  some  other  considerations  for  a  half  ownership  la 
this  valuable  piece  of  property  and  you  asked  niia  Unas  the  other 
considerations  were  and  he  said  something  like  a  thousand  dollars, 
and  he  says,  himself,  that  the  property  is  worth  a  hundred  and 
fifty  thousand  dollars  and  he  paid  a  thousand  dollars  for  a  half 
interest  in  it.  *  ■  *  He  han  dealt  with  the  University's  business 
aaaager  here  during  all  of  this  time,  by  his  own  statement  and  by 
summon  concession  here  and  vol  he  naves'  disclosed  to  them  that 
he  was  a  part  owner  of  the  property  and  it  wae  not  until  after  the 
xeosiver  oaa  appoint??  that  he  ©saw  in  here  on  a  petition  and 
claims  to  be  an  owner  of  the  property.  He  always  said  he  ..as  an 
agent  for  the  ©-*ner  in  Michigan  and  now  he  says  he  is  an  owner* 
That  statute  applies  to  bona  xlde  owners.  *  *  *» 

We  doom  It  unnecessary  in  the  view  we  take  of  the  issues 
presented  en  this  appeal  to  consider  plaintiffs  motion,  .  hichwas 
reserved  to  hearing,  fox  leave  be  file  in  this  court  under  the 
provisions  of  the  civil  Practice  -et,  amended  verifications  to 
its  petition  for  the  appointment  oi  a  receiver  and  to  its  answer 
to  defendant's  petition  to  vacate  the  order  appointing  the  receiver , 
and  it  will  therefore  be  now  denied* 

Tor  the  reasons  indicated  herein  the  order  of  the  Circuit 
court  appointing  the  receiver  is  affirmed. 

aJVMaWat 
Oridley  and  Goanlan,  J J.,  concur • 
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um  -TH0CTOHAL  nm  co*, 

a  corporation, 

Complainant  and  an  Appellee, 


Y* 


ISM  JsViOfMSKft    IQH^THUCTIOH  CO., 
a  corpora tion,  «t  al*§ 

Defendants. 


MATERIAL  KtHTXCl  CORPQHATIOM, 
Intervening  petitioner  and  an  /ppcllecf 


i».AjriTAsy  district  oy  chic  .oof 
a  municipal  corporation* 

A  def endant  and  Appellant* 
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APSSAl  3RCH 
SK'&lXOR  COURT, 
COOK  MMh 


MR.   J33T2CS  GiOBl^Tr  MU7UVD  Tffi  OrHlCV  «F  TBI  COBTiT. 


This  appeal  is  prosecuted  by  the  Sanitary    letriet  of 

Chieago  (hereinafter  onllea  the  "iiiatrict")   to  reverse  a  decree 

of  the  superior  court  of  Cook  county,  entered     pril  26,  1933, 

following  tht#  report  of  a  naster  in  chvjaeery,  in  a  proceeding 

rising  under  section  S3  of  the  Mechanics*  lien    et  of  Illinois 

(Cahill's   >tat«  1931,  chap,  02,  p.  18  2)   in  which  decree  the 

court  erderfcd  and  adjudged  in  substance t 

That  the  Sage  structural   >teel  Co*   (hereinafter 
called  the  "Cage  Co**1;,  ana  the  intervening  petitioner. 
Material  -iorviee  Corporation  (hereinafter  called  the  "Service 

w'o.n),  are  hereby  awarded  first  and  subsisting  liens  "upon 
and  against  the  aforesai-:  fund  of     19,356*04,*  now  in  the 
hands  of  the  District,  said  liens  being  apportioned  as 
follows ( 

(a)  In  fawor  ef  the  eonplnlnant,  Sage  Co*,  the  sun  of  116,130* 

(b)  In  fawor  of  the  intervening  petitioner,  Jerriee  Co*,  the 

sua  ef  $3,&06*04* 

That  the  is trie t,  and  its  trustees  and  officers,  within 

10  days,  pay  or  ee.uss  to  be  paid  to  the  (Sage  Co*  and  the  <orrice 
jo*  the  following  respective  amounts 
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(a)     To  the  Oage  Co*   the  nun  of     16,15),    together  with 
its  taxed  costs  including  the  sum  of  £  274. 36  for   iter's  fooo 
and  eh.  rges| 

lb)     To  ths   -erviee  Co*   the  sum  of     3206.04,   together 
with  Its  taxed  coats  including  the  sum  of     1  C  for  Master's  fees 
sad  charges. 

That  the  court  hereby  reserves  jurisdiction  of  the 
cause  for  the  purpose  of  compelling  obedience  by  the     is  trie  t, 
and  by  Its  trustees  and  officers,   to  the  directions  of  this  decree. 

That  the     'Brien  Brothers    instruction  Co.,   (hereinafter 
called  the     »3rien  -o.)  and  the  ^eroEian-^tate  Bational  Bank,  and 
their  respective  stents  end  attorneys,  are  heresy  perpetually 
enjoined  frm  tasking  or  asserting  any  claim  or  desisnd  against  the 
-i^trict,  u rising  or  growing  out  of  the  subject  natter  involved 
in  tois  o&uss. 

/ysd  in  the  decree  the  court,  after  making  recitals  ??nd 

approving  and  coni'irnlnr:  ths  master's  report,  Bade  findings  as 

follows I 

1.     That  the  *  uitlss  are  in  th  the  complainant,  Ssgs 
Co*,  and  the  intervening  petitioner,  Service  Co.|  and  that  ths 
material  avor  en ts  of  the  bill  of  the  Oags  Co.  and  of  ths  inter- 
vening petition  of  the  Service  Co*  hears  bean  proven  and  are  true* 

8*     That  on  June  7,  1988,  the     U  trie  t,  being  about  to 
cons tract  certain  bridges  over  its  nortn  shore  channel,  entered 
Into  a  written  agreement  with  ths  •; •Brien  Co*,  wherein  the  latter 
agreed  to  furnish  all  labor  and  material  for  the  work,  and  said 
district  agrsod  to  pay  to  it  ths  following  amounts t 

S'or  all  work  In  place,  included  under  hlviaion  A.  as 
specified  and  shown  on  ths  plans,  the  lump  sua  price  of  1 244,673.60. 

Jar  all  work  in  place,  included  ander  ivlslon  3  as 
specified  and  shewn  on  ths  plans,   the  lump  turn  price  of     182,250. 

JTor  all  work  In  place,  included  ander  division  C  as 
specif iod  and  shown  en  ths  plans,   the  lump  sum  price  of     171,789* 

if  or  all  work  in  place,  included  under  division  £  as 
specified  and  shewn  on  ths  plane,   ths  lamp  sum  price  of     146*488. 

3*     That  on  or  about    ugast  21,  1928,  the     ♦Brien  Co* 
entered  into  a  written  contract  with  complainant,  c-age  Oteg  thereby 
complainant  agrsod  to  furnish  and  install  the  structural  steel 
work  required  in  the  erection  of  said  bridgss,  as  per  plans  and 
specif  lea  ti  one  furnished  to  the     *3riea  -o.  by  said    lis  trie  t,  and 
to  furnish  labor  and  materials  therefor,  and  the  ■">  •Brian  Co* 
therein  agreed  to  pay  to  complainant  for  said  work  upon  the 
following  unit  prices,  to-witi 

?er  tne  structural  stool  furnished  the  price  of     67.40  per  tonj 
or  steel  eastings  the  price  of  "176  per  tonf  end 

j»-or  the  labor  of  erectloa  the  price  of     26  per  ton* 

4*     That  pursuant  to  said  auk-con tract  complainant  fur- 
nished the  required  materials  rind  labor  and  fully  complied  with 
ths  terns  of  ths  sub-contract!   that  in  connection  with  its  per- 
formance, the  O'Brien  ^e.  directed  complainant  to  provide  various 
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items  ef  extra  and  additional     ork,  *hieh  were  likewise  fully 
performed  by  eeaplaiaaati  that  ooircl.ilaaat's  last  work  ^as  done 
on,   to-wit,  March  31f  1930|  and  that  all  of  said  work,  both 
coa tract  and  extra  work*  was  "fully  vppreved  and  accepted"  by 
the    5*Brien  Co.  and  by  the     istriet. 

5.     That  the     entities  of  materials  furnished  and 
provided  by  co»  >1  ia&at  upon  each  of  the  bridges,    together  with 
the  smeuato  payable  to  eemulalaaat  therefor,  b&eed  upon  eald 
unit  prices  e-Habliahed  by  com plainest**  a  sub-contract  with  the 
*-rien  Ce*«  are  as  follow! t     (Here  is  sot  forth  a  schedule  as 
to  the  four  bridges,  vis.,  at     evon  avenue,  teuby  avenue, 
jjempater  street  and  «bnrch  street,  <.£iviag  tho  itemised  amounts 
for  the  structural  steel  &n&  the  stool  castings  and  tho  cost 
of  th=?  ereetiea  thereof  for  each  bridge  ua;ier  said  sub-con- 
tract, and  the  total  costs  thereof,) 

8.     That  the  fair  &ad  roa^onahle  value  of  the  various 
Hosts  ef  "extra  and  additional  work,"  so  furaiahed  by  complainant 
at  tho  request  of   tho  O'Briea  Co.,   "is   the  sun  of     9,642«65,u 
which  said  sum  is    ••■till  due  to  complainant* 

7.  That  by  agreement  between  complainant  and  tho 
c'Briea  Co*,  a  credit  of    5oo  was  allowed  to  the  o*Briom    o«, 
for  field  work    -n  all  of  the  briigoef  an .  that,  therefore,  after 
allowing  all  just  credits,   there  is  still  due   to  complainant  from 
tho  0'3rien  Co.,  "a  balaneo  of  $31,643. 78,"  under  said  sub-con* 
tract  and  by  reason  of  said  extra  sad  additional  items,   together 
with  interest  thereon,  at  S  per  cent,  from  22arch  31,  1930, 

8.  That  on  Juno  9,  1931,  com  Iniaaat  caused  to  bo 
served  upon  the     istriet*   "four  notices  of  ^ub-contr  etor*o 
mochoU.cs*  lien,  each  in  due  form  of  low,  cltimia;  liens  for  tho 
aaounto  das  to  complainant  upon  the  moneys,  bonds  and  warranto 
la  the  hands  of  the  sanitary  District,   due  or  flhich  wore   to 
become  due  to   -id  O'Brien  Co," 

9.  That  at  the  date  ef  tho  service  of  said  four 
notices  of  lion  "the  sum  of  :  19.SS6.Q4.  rosined  ia  th«  tods 

'0.,  tho  ooatrac 


of  the  iaaitary  Oietriet,  due  to  said  e  *Briea  5-0.,  tho  contractor, 
said  acaouat  being  the  bad.  ince  due  to  said  contractor  under  its 
general  contract  with  said  -district.* 

10.     That  on  October  2 9m  1929,   the     'Irien  So.   entered 
into  an  oral  agreement  ■s?ith  tho  Service  Co.  Tagr  which  the  latter 
was  to  furnish  the  sand,  stone,  eoaorete,  etc.   to  bo  used  ia  tho 
erection  of  tho  bridges  and  its  nppro  eheej   that  the  0*3ri«a  Co* 
agreed  to  pay  to  the  Service  Co*  Jt-80  p^r  cubic  yard  for  gravel  and 
torpedo  sand,  and  f 2.40  per  barrel  for  eementf  that  the    ^arvtee  Co* 
delivered  eaad,  gravel  and  c«saeat  oa  said  4°*  uadsr  its  said  •  groe- 
aeat  with  the      *3riea  Co.j   that  the  total  of  the  materials  so  fur- 
aiahed by  the  iervice   Jo*   to  said  job  «aaeunt«sd  to     33,   ?8*31,  and 
it  has  boon  paid  oa  account  thereof  the  son  ef     86, 73? .35,   "leaving 
a  balance  of  approximately  $8*800  due  t©  it  from  the     ,3rl»n  Co* 
under  said  oral  agreement j*   tti&t  said*  naterialo  were  furnished  cm 
January  31,  1931 |   sad  that  on  JUno  80.  1931,    the  Service   -o*  e  used 
a  notice  of  its  mechanic's  Ilea,  ia  duo  legal  form,   to  be  served 
oa  o   id  District* 

11*     That  at  the  times  of  aorvloo  of  said  notices  of 
claims  for  Ilea  by  complainant  aad  the  Service   :o.,  "ao  voucher 
or  other  evideaoeo  of  iadebttdaess  had  booa  ioitued  aad/ NT 
delivered  to   tho     'Briea  Co.  by  or  oa  behalf  of  the    Sanitary 
ylstrlot." 
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12.     That  the  eoaplaiarat,   Oage  Co.,   aad  the  dafendant, 
^erfiee  iJo.,   *ar«  aaoa  eatltle;   to  Meeh«ai**a  liens  under  section 
2$  of  tlu  Ee«h&aies»   a«n  Uf  ©f  thia  ^tato,  pea  the  said  aoaeysf 
,Tj&ouaUn,    to     13.3ftd.04.  to  her  tovore  fouad  to  b©  la  the  haads  ©x 
the   .^aitsjry    iViriet,  due  sad  aapaid  to  the  '•,3riea  8ft*  g   said 
liens  to  be  gt&lnt&lae  : ,  as  between  th  ^selYo«f  frn  uroportloa  to 
the  tuaouata  *c  found  to  be  due  eoapl&inant  aad  the  iiorrico  Co»» 
raapectiroly." 

13*     Xhat  the  feoe  and  charge  a  of  the  mater,  ia  tho  sua 
of     374.3ft  are  reauoa&bls  sad  proper,  and  mid  sua  la  hersby  fixed 

as  the  aastar'ti  fe«a,  and  er.iared  taxed  herein  aa  part  of  the  eosta 
against  the    ilatriot  -  ia  f?sYor  of  coaplaiaant  ia  %im  saw  ef  S2?4#36, 
and  la  favor  of  the   ^rviee  Co.   ia  the  aim  of     100* 

Id.     That  n  ither  of  the  defendants,   the     *Brlea  Co* 

aor  the  S'eraasa-^tat©  Satioaal  Sank,  hate  any  right,   title  or 
interest  ia  or  to  aal.  fuad  of    19,356.04,  aor  say  other  rights 
or  claia  ©galas  t  the  J>i  strict,  aria  lag;  or  gr swing  out  of  the 
aubjeet  aatter  of  thia  suit* 

la  eeaplaiaaat,s  hill,  filed  September  24,  1931,  after 
ssaking  various  allogatisas  aa  to  the  ©;:<*«ution  of  said  ^rittea 
contracts,  ita  completion  of  eert&ia  ftftntfftaaft  *rerk  ©a  aaid  bridges, 
and  ita  service  ©f  notices  for  el&lws  for  liens,   sto.,   it  prayed 
that  *aa  accounting  ai^ht  be  taken  of  the  aoaeya.  bonds  nad  warrants 
whioh,  oa  Juae  9,  1931,  reaalaed  ia  the  hands  of  the  :istri©t, 
dua  or  to  beceaa  due  t©  the     *3rien  :q.jh   that  coaplf>iaant  "s&gfet 
bo  decreed  to  have  aad  aalatala  a  Y-lid  sad  subsisting  aechaaie'o 
Ilea  agaiast  and  upea  all  of  said  aoaays,  bonds  and  warrants  for 
th»    asount  ascertained  to  b©  due  to  it:"  that  the  ristrlet    night 
bo  decreed  to  psgr  to  ©©aplaianat  aaid  aeneya,  bonds  aad  warrants 
to  |   tia.fy  Mi  discharge  its  said  lianj''     and  that  ia  default  of 
tho  payment  of  the  amounts  of  said  cesxsev   *c©arlainantfs  lien 
MjQJj  ;^4,d  faana  aight  be  eaf orcod  oy  a  personal  raoney  dscree  against 
aaid  Sanitary     istrict,''  eto. 

Oa  Soveaber  19,  1931,  the  district  filed  ita  tmsr-mr  to 

th©  bill,   la  whieh,  B#t*f  admitting  (llfl'llijli  allegation©  aad  denying 

others,  it  s pacifically  aad©  tho  following  adaisalsm 

*»Taat  too  G'Briea  Co.  fcoj  completed  the  aaid  public 
inaroveiaent©  for  the  dafaadaat,    .^nit>~ry  .iistrietj   that  the  eantraot 
prioo  for  aaid  iaproT^i&snt^  vs  a     741, 301. 30 |   that  the  Sanitary 
^iAtriot  fi-  ^  fn  4afl  frliltfi  *»*  sdaits  it  ia  indebted  to  a^4 
•■  'arloa  uoff,  for  aad  oa  aoooaat  of  said  puoli©  iaproTeaonts  a  mm 
of  aeneyf  aad  thrit  aaid  aum  of  money  so  retained  b     it  is 
19,330.04." 
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On  jforonber  S8,  1«31»  service  having  boon  had  on  the 

O'Brien  »o.f  it  waa  defaulted  for  NtM|  of  Ml  appe&rsnee  ©*  answer* 
and  coaplainant's  sill  mo  ordered  to  be  t  -icon  as  confessed  ao 
to  it.       On  the  aawo  (flay,  reylio  tieas  having  bo*m  filod  by  com- 
plainant to   tho    tnswers  of  the     is trie t  and  the  foreman-  >tate 
latlonal  itenk  (assignee  of  the  righto  of  the  o*3riea   -o.).  tho 
cause  who  referred   te  a  master  ts  take  proofs  ana  report  tho 
sane,   together  with  hie  conclusions  of  |nv  end  fact.     On  tho 
some  d>y  leave  won  given  te  tho     erviee  fefes   to  file  its  answov 
to  the  bill,  in  the  nature  of  an  intervening  petition,  at  a 
future  date,  hut  without  prajuiiee  to  said  r  iferanco*     On    Seoomfrtr 
9$  1931,   such  answer  er  intervening  petition  -     ?  filod  by  the  JiorYioo 
Jo.,   in  w  ieh,   after  setting  fort;:  the  execution  of  tho  written 
contract  between  the  «**aitry  District  anrt   tho  O'Brien  So,  of  Juno 
7,  1928,  it  undo  allegations  relative  to  its  claim  substantially 
ao  found  by  the  oourt  to  he  Hm  facte  in  par  i^raphe  10  and  11  of 
tho  decree  as  above  mentioned* 

After  considerable  te   tinony  had  been  taken  before  tho 
a»ster  and  shortly  he  ore  the  expiration  of  a  rule  entered  by  tho 
aster  upon  tJa    district  to  oleae  its  proofs,   it?  counsel  node  an 
oral  notion  to&fore  tho  *&&%**  for  a  eoatinu  ace  or  suspension  of 
tho  hearing  in  order  *to  psreait  the  Janit  ry  district  %9  file  an, 

titfl«x*M«n*  >***  j*js3Bi,qr  iyj  jm— a  &&&*  «*£»  H  Hi 

QSEtgftf I  .,^..%^>lul!lLi«ft  IfcUntJMfc.  jjulnWnt        **  ■***  wa» 

opposed  hy  complainant  * »  ooun*el  &nd  denied  by  the  »r<6ter*     In 

Baking  tho  notion  counsel  for   the  ikjaittiry     istriet  stated  in  parti 

wlSEne  :,iotriet  doe*  not  fool  that  the  pr«s«»t  pr-oeeediag 
in  n«ohr<nic  *  s  lien  is  broad  enough  to  afford  tho  proper  relief » 
p-nd  is  asking  that  rae  proceedings  now  ia  niMtnin  b«  st«y**d  ao 
ao  to  giro  tho  court  an  opportunity   io  gsj  into  all  tho  issues  in 
tho  ease  in  an  Independent  «*!}»       *»  this  propoood  bill 

*V*?*  V?atAJgyiS^  Brf*>l*l«m.]lli -glg^t^f  **»*  that  tho 

cf3rien  vJoa   and  the  U.    ^.   A,  Company  f  with  which  the      mitary 

i  vtriot  hai  another  contract,,,  »;>ay  be  made  defendants  in  tho 
ind-tpsnd  wt  "suit,  so  tnat  they  can  all  cone  ia  and  answer  and 
tho  whole  natter  nay  fea  adjudicated  in  that  suit,* 

It  dees  not  appear  fron  the  present  record  that  at  any 
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tiae  there&ftar  the     la trie t  filed  any  such  independent  suit,  or 
thai  any  injunction  waa  leaned,  or  that  in  the  rresent  esuse  the 
jyietriet  filed  &  areea-bill  aekiag  for  any  affirms  tiro  relief  re- 
garding any  prepoaod  refenaatiea  of  o^id  contract.     Th©  U,  l«  a, 
uoapeay  was  net  a  party  defendant  in  the  present  cease* 

On  ^iptewiber  24,  1932,  the  rdetriet  made  a  wotien  Twsfore 
too  chancellor,   for  leave  to  file  an  amended  answer  to  eeatplalnaaVa 
hill.         Tine  notion  wae  euppsrted  "by  two  nt fSeavlte  and,  after  argo- 
aeate  had,  an  order  was  entered  allaying  such  anchor  to  be  filed, 
"but  "eithew  t  prejudice  to  the  rcferenee  te  the  *r>eter  and  te  all 
eridenee  taken  end  proce'jdinge  had  therein*  ■  And  it  wae 

specifically  prorided  in  the  order  nth&t  the  filing  of  e&id  amended 
an^wr  shall  net  operate  to  relieve  said  defendant  from  the  affect. 
of  the  adniaeisna  ef  fact  contained  in  its  original  answer,  fort  the 
&»$««l4aaJtion^^ 

*****?•&  1*  the  ttttLMtt^tUtUM  MwiMa" 

In  *ald  amended  ammmr  the     i strict  admitted  that  it 
had  entered  into  e^id  contract  ef  June  ?,  i$2&,  for  the  conatruetien 
hy  the  o*Brien  He  ef  eaid  four  eridgea.     It  alleged  that  hy  the 

contract  the    ItaeaVW  Co*  agreed  to  ds  all  of  the  repaired  vatk  "free 
fr-sa  all  elztsiz,  liana    fltf  ~h -rgea  ahat  soever,*  and  that  t>ecauae  Of 
this  provieioa  the  District  ' 'should  not  fee.  held  liable  for  pay 
claiaa,  doaanda  or  liana  of  MeyttaaVaVl  es  ■ft  forth  in  Its  hill  ef 
eo*plaiat.n      Zt  denied  that  the  "t*3rl«n  Go.  ana  completed  the  work 
for  the  uiutrtct  k»  anaaa^Beeel  *?ith  the  terra  of  the  zontraot,  and 
alleged  tliat  *  there  fcl  nothing  dao  or  owiag  te  the  o»Briea  ea%*     It 
did  not  apeeifically  Ann?  that  at  the  tine  of  the  eervlee  of  the 
claims  for  liens  ef  eomplaUnvit  Nfll  the  3orricwi  Co*  against  the 
fund*  in  ita  hand."  due  te  the   ~  •Briem  Co.,  sail  funds  amounted  te 
19,350.04. 

urin*;  the  hfc*rin»  before  the  waater  counsel  for  the 

-latrict  made  eertala  off  ere  te  prove  that  a  "ana  take"  had  seen 
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a&de  la  tii*  contract  of  Jtaoo  ?»  l*£d,  »*iwaaa  iae  '.*)iatriot  oand 
taa     *Bri«it  Co.,  in  ta&t  oortala  p^riag  mrk,  of  tits  release!* 
T&luo  of     18,£ui.06,  aaouid  ia*Ta  imea  oaitted  Xraa  the  tasstraot 
oeauua*  it  ~m&  alxo;*djr  beoa  saater&sed  xa  a  prior  eoutaraet  of  Octoaoar 
27,   1*27,  V«s*oob  tha  3ia tract  sad  acid  U.   3.   h,    ;^jdT|   a»d  that 
vail*  it  appoare.:;  the  <>»Bri*B  %■  aatusJLlj  hi**  '-*<»*j  said  pssfiag  waarfc 
it  fe&d  Aaa*  it  aa  a  aao»eoafo..c tar,  of   via  tf.   u.     ..   .:oa\;>ttagr  sad  not 
uaror  aaid  contract,  02'  Jtana  ?,  If  38.         ~a*  MMPfeff  rofusort  to  allaw 
fcaa  of faro  of  proof   iWhiaa  ruiiag  *sas  -uftsr I Hrf   ^aat-imi  %'  tJ*t 
court),     oat  of  tao  coat<mtloaa  iiora  sad*  ly  counsel  for  tl«  ~iatriet 
la  ta&i  to*  du^taiaiag  of  a*>ld  .ruling  of  th«  *&afce?  saaiiitutod 
prejudicial  «rror.     Coasi4«riag  Hm  eatirs  orH-saoo,  iaelrulias  Tariouo 
•eatiaat*  vauoaors"  loauad  ay  tao    istriet,  tad  pa*  tiotUUrly  those 
Youeaera,  *»a.  IS  aad  16,  lasaod  ay  it  r*;9oatiY«ly  oa    .-accsniber  XOta 
aad  11  ta,  IMfta  wo  fiad  ao  au«4t&&tl&l  sasrit  ia  Hal  ©  arfcfcatioa* 
Counsel  for  taa     iatrlot  felao  centond,  Itttuaaea  ae  iaa 
iatrlot  tma  allooaa  to  x'ilo  ita  aaasa^ou  oaavar   ,  taou^a  undsr  tao 
apooifio  previaioaa  aoova  laantloaed}   taa.t  tho  ae«ut  *rro&  ia  vtftt- 
eiaerias  taa  »daio.*iono  of  tao  .^latitat  aa  ooatalsod  la  ita  original 
aaevo?  (waorola  It  a^aittod  ta&t,  of  Vao  can  trust  pries  of 
fllgttiittg  it  aad  ia  ita  ^oaaoaaioa*  undiofeuraod  aad  owim;  to  tao 
'Brian  ae.  tao  ataa  of    l$*&*d*04.}       la  aar  opinio*  Jhto  eoat'sntlm 
ia  alae  without  asrit.    W$  talafc  taat  ta*  aoart  ooald  ^roporly 
coaaidar  tao  adniaaions  aa  *oata£eo&  ia  tao  original  naawor  la 
coaa&otian  with  other  ovidaaeo  latroduood  »>•  e<a*plaiaant,  ^aioa 
dlaoloood  taut  6*16  aaa  a  till  roakvlaod  la  HM     i^trlct**  auada 
aadialuraod  aad  eirlag  to  the  -.> 'Brian  ~e.     (00  Hchar  v.  g'illt 
Ada^^   19  ill.    536,   03T|     Blakaeloe  ▼.   Blajte&ice^   265  111*  46,   52j 
looala'a,  JM|  n     oodf  207  ili#    pp.  «02,  604.) 

&qaally  irltaoat  aorit  la  oar  avtntsu  ia  aoaaaalo*  furtaor 
ooatontloa  taut  Mtao  eoart  arrod  la  allowing  a  naehaaieo'  lien. 
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where  the  contrast  provided  that  the  contractor  (    •Brien  88*j  at 
ite  proper  cost  ana  expense  do  all  too  work  and  furnish  all 
Material*,  ste.,  free  from  all  claims,  li*na  and  eharj 
This  is  a  proceeding  under  sootiest  ^3  of  the  &eehaniee*  -ion    ot 
by  euo-eoutr&eters  under  the     *Brien  tio,,   to  recover  the  balance 
°*  too  Moneys  in  the  hands  of  the     letrict,  due  and  owing  to  the 
I  *3rijn  Co.,  the  original  contractor,  for  work  done  for  the 
municipality,  MM  such  claim  of  waiter    f  lion  has  no  proper 
amplication.     (Joe  Central  Urns  8  nenonl  Go,  ▼.  Lsydem-ortsnifen 
Cojw  248  111.    ,;:-.•,.  48,  51-S|       est    hlco^p  Park  Cemalssionors  v. 
ostorn  granite  Co..  20     111,  527,  551-3 1     North    >ldc  Saah  ao.  Y. 
fV'^»-  £86  111.  209,  211-18,}       Furthermore,   the  rifj&t  to  a 
lien  of  the    mb-contr  ctor  (complainant)  on  the  funds  in  the  hands 
of  the  municipality  for  work  dons  and  materials  furnished,  by 
Tirtue  of  the  provisions  of  s*ld  section  *%  should not  ho  allowed 
to  he  impaired  ©y  any  agreement  between  the  samlelp  .llty  nnd  the 
o'arien  Oo.  (See  CjnsnJ&u^Cj&iJi  ▼.  Barnes  o  Lyons.  134  111,  ,-pp, 
520,  524-5,  sfgrasd,  in  254  111,   137|     j^sMlst  Istets^  <?«**«*. 
wo.,  y.   ^lty  of  ~1  orado.  206  111.     pp,  587,  392-3|   anehner  t. 

APP  . 

Keflfflojaoy-,.   259  XU*/840,   542,) 

Counsel  for  the     i strict  further  contend  that  error  was 
committed  in  not  allowing  the     iatrlct  to  show  certain  claimed 
emission*  In  the  work  and  in  not  deducting  the  claime  ;  v  luo  of 
such  omissions,  as  provided  for  in    rtiole  5  and  7  of  the  contract 
•between  the     is  trie  t  and  the      'Brian    o.     a  sufficient  answer  to 
this  contention,  in  our  opinion,  is  that  it  appears  from  said 
Estimate  Vouchers,9  tfos.  15  and  16,  issued  uy  the  I' ir.tr let  and 
Introduced  in  eridenee  by  complainant,  deductions  were  made  for 
claimed  omitted  *ork  in  reaching  said  balance  admit to  i  to  he  duo 
to  the  O'Brien  Co,  of  ? 19,356.04.     furthermore,  an  exai in  tion 
of  the  record  convinces  us  that  full  opportunity  was  given  em  the 
hearing  to  the     istriet  to  prore  any  claims  for  deductions,  eto,j 
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by  proper  evidence,  which  it  failed  to  do* 

other  minor  contentions  are  made  by  counsel  for  the 

istrict  as  grouads  for  a  re  uctioa  in  the  amounts  decreed  to 

be  paid  laar  the  iistriet.         e  find  no  merit  in  any  of  these 

c  eaten  ti  one. 

A  cross-error  has  keen  assigned  en  the  record  by  . 

/ 
eomplalaant,  the  Osge  Co.  It  presents  the  question  as  to  whether 

or  not  the  deerea  should  he  modified  and  enlarged  so  as  to  include 

the  ; 9,642. ©5,  claimed  by  the  doge  Co*  as  due  for  extra  work,  etc., 

la  addition  to  the  19,356.04,  found  to  he  due  from  the  District 

to  the  *Brien  Co.  under  the  original  contract,  and  which  latter 

sua  the  -4a trio t  was  d.  creed  to  pay,  •  vis.,  16,150  to  the  Sage 

Co.  and  &3,2Qd*©4  to  the  ^Service  Co*  After  considering  the  evidence 

and  certain  provisions  in  the  original  contract  between  the  district 

and  the  c*3riea  Co*,  we  do  not  think  that  any  aodifie  tioa  of  the 
decree  should  he  made.  Under  the  provisions  of  section  23  of  the 
Mechanics'  Lien  Act  such  additional  amount  for  extra  work  alga* 
properly  he  allowed,  to  complainant  if  it  sufficiently  appeared  that 
the  provisions  of  said  original  contract  as  to  allowance  for  extra 
work  had  been  complied  with.  Those  provisions  are  contained  ia 

rticle  6  of  that  contract  and  are  in  substa  ce  that  *th©  Contractor 
(0*Briea  Co*)  shall  perform  such  extra  work  as  the  Engineer  (of  the 
district;  say  direct  la  his  written  order* *  hat  that  no  extra  work 
in  exeess  of  Mftt  shall  he  performed  by  said  contractor  until  said 

ngiaeer  is  authorized  hy  tho  Board  of  Trustees  of  the  District  to 
ism©  such  a  written  order,  aad  the  ssme  shall  have  been  issued} 
that  all  claims  for  extra  work  furnished  by  the  contractor  *muet 
be  reported  to  the  aaginaer  in  **rltlag*  whoa  such  work  is  furnished 
sad  withia  a  states  timet  aad  that  "the  writ  tea  order  of  the 
aagiaoer  to  the  contractor  to  perform  twr  extra  work  therein 
tiemed,  aad  the  writ tea  notices  and  statements  of  the  work  *  • 

required  from  said  Contractor*  are  condition*  preocdoat  to  say 
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recovery  on  the  part  of  said  oontr  etor  for  r?ay  extra  woife  per- 
forated.H     #•  do  not  think  that  complainant 'a  evidence  {introduced 
to  show  that  the  contractor,      •Brian  Co.,  had  additional 
coming  to  it  froa  the  ;>i»trlct  for  extras  beyond  too  son  of 

19,356,04),   aufflelently  shews  that  aa  to  said  ad  itloaal 
the  above  provisions  of  the  original  contract  were  coaplied  with* 

In  other  words  it  does  not  sufficiency  appear  that  there  are  any 
nomas     (in  exoeas  of  said  «a  of    i9tS5€.04)  properly  due  froa 
the  District  to  the     'Brian  Co.  for  extra  work,  when  the  specific 
conditions  of  the  origin  1  contract  as  to  allowances  for  extra 
•work  are  cenaldered  and  applied* 

Oar  conclusion  la  that  the  docrse  of  the  superior  court 
of  April  26,  1953,  appealed  froa,  should  he  affirned*  and  It  la  ao 
ordered. 

JHNMfc 
.iullivan,     .J*,  and   banian,  J.,  concur* 
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W. 

MATYLAMD  fffTBIBf  COMPANY, 
a  eorper   i ion* 

Befendaat  la  Srrer. 
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la  aa  action  of  dent  on  a  r*plaYin  bond  the;©  wao  a  trial 
without  a  jury  on  February  11,  1932*  resulting  In  the  court  finding 
tha  issues  for   plaintiff  aad  &Bfi«aotnc  dunagea  »|   the  kub  of  $330* 
After  overruling  defendant  *e  station  for  a  now  trial*   the  court 
enter ad  Judgment   ea  the   r lading  againat  defvttdfeJttt  for  deht*  C6*OUO» 
daaagea  $360|  the  dent  to  he  dieeaarged  upon  payaeat  of  the  danagee* 
iatereata  and  coata.     Troa  the  judgment  eaeh  party  prayed  ana 
ear   allowed  an  appeal,   out  neither  appeal  waa  perfected  in  this 
court.     On  wepteaher  9*  1933*  plaintiff*  dleeatiaflcd  aa  to  the 
aaeaat  of  the  daaagea  awarded*  eued  eat  the  present  writ  of  error* 
and  eaheaqaeatly  defendant  aaeigned  upon  the  record  certain  cross* 
error* • 

The  following  facta  In  suhataate  appear t     On  Slay  5,  1926* 
iaahel     *  Knott  was  the  owner  of  a  building  at  604     ♦  Late  street* 
Chicago*  and  Boyle  Bros.,  inc.*  a  corporation*  wae  her  tenant  of 
certaia  e  pa.ee  in  the  building »  and  waa  there  In  possesion  of  certain 
goad  a  and  chattela  on  which  it  had  prerleaaly  given  chattel  aortgagea 
to  aecare  the  balance  dae  ea  the  purchase  price  to  the  Miller  Saw 
Triaaer  Co.*  a  corporation*   (hereinafter  called  the  Miller  Co.)  end 
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whieh  mortgagee  were  subject  oaly  to  Mrs.  Kaett*s  ilea  fox  accrued 
reat.  Qa  that  day  ehe  caused  a  d la trass  warrant  to  be  issued  ana 
1st led  on  ths  goods  "for  too  sum  of  I £10. 50,  rent  past  duo  fox  the 
stonths  of  February,  March,  Apxll  and  May,  1926,  sad  the  further  sua 
of  ;S8C,  rent  for  the  months  of  June,  1926,  to  April,  1927,  incluu* 
ive." 

Oa  May  11,  1926,  the  Miller  Co*  eeaneaced  a  replevin  suit 
la  the  circuit  court  of  Cook  county  and  ceased  the  good*  to  he  taken 
aader  the  writ  (they  then  being  held  by  virtue  of  the  distress 
ear r eat)  aad  to  be  turned  over  to  it  as  holder  of  the  aoxtgages. 
la  the  r  plevin  bond,  for  th*  sua  of  $6,000,  la  usual  fern,  it  io 
provided  that  if  the  Miller  Co.  "ehall  prosecute  its  salt  with  off not 
aad  without  delay  aad  sake  return  of  said  property,  if  retura  thereof 
shall  be  awarded,  aad  eeve  aad  keep  harmless  the  eheriff  ia  replevying 
said  property  aad  delivering  it  to  the  plaintiff  by  virtue  of  the 
***t,  Qfld  psy  aU  costs  and  daaoneo  oooasloaed  by  the  wrcngf ul  suing 
out  of  said  writ  of  replevin*  then  this  obllgatlea  to  be  void,  other* 
wise  to  rem  in  In  fall  foroe  aad  effect."   Ia  the  deelaratioa  ia  the 
replovla  suit,  filed  Juae  11,  192g,  the  Miller  Co*  alleged  ia  sab* 
staaoe  that  the  defendants  aaised,  Including  Mrs.  Knott,  had  unlaw- 
fully taken  the  goods  "of  the  value  of  $3,000,"  and  until  May  11th 
had  unlawfully  detalaod  then.   la  the  declaration  there  was  also 
a  count  in  trover*  To  the  declaration  Mrs.  Knott  filed  pleas  of 
BWI  TTfiUr  aon  detlnet,  property  in  her,  and  aot  guilty  as  to  the 
trover  count.  To  the  plea  of  property  an  are.  Knott  the  Miller  Co* 
filed  a  replication* 

Oa  October  10,  1927,  the  replevin  suit  was  tried  ia  the 
circuit  court  without  a  jury,  at  which  tine  evldeaoe  was  latroduced 
by  each  party.   The  coart  found  that  the  right  to  the  possession  of 
the  property  was  ia  are*  Knott,  and  oa  the  finding  «d judged  that  oho 
recover  froa  the  plalatlf f  the  pooseoslon  of  the  property  end  that  a 
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wit  of  rotoraa  habondo  issue*       la  th»  ae&atime,  prior  to  the 
trial*  the  Miller  Co*  had!  enased   the  chattel  mortgages  to  be  fore- 
closed on  the  property  which  It  had  received  into  its  possession 
hy  virtue  of  the  replevin  unit,  and  the  property  subsequently  me 
soldi  at  the  foreclosure  sale,  and  uh*»  the  writ  of   r-stprno  hab  ndo 
was  sorred  en  the  Oilier  Co*  it  did  not  tarn  over  the  proper  ty,  and 
the  writ  was  retarned  unexecuted.     It  dees  not  appear   that  any 
atteapt  was  mad*  hy  the  Millar  Co.,  by  appeal  or  writ  of  error,  to 
rarer ee  the  judgment  in  the  replevin  cult* 

On  IToveaber  10,  1927,  the  present  actio*  was  oamaeaead 
against  the  Maryland  Casual ty  Co*,  the  surety  on  the  replevin  hand* 
la  the  declaration,  cone let lag  of  a  special  count,  after  sotting 
out  the  execution  of   the  hand  hy  the  killer  Co.  as  principal  and 
defendaat  as  surety,  and  also  its  condition  (as  above  stated), 
plaintiff  alleged  in  substanoo  that  an  the  trial  of   the  replevin 
suit  there  was  a  finding  and  judgneat  in  favor  of  Mrs.  Xaett,  that 
although  a  writ  of  retama  hthcado  was  Issued  aad  served,  the  Millar 
Co*  had  failed  and  refased  to  return  the  property,  aad  that  thereby 
*aa  action  hat  accrued  to  plaintiff  to  denaad  of  defendant,  for  the 
use  aforesaid,  the  earn  of  $#,000  above  naaed,  yet  defendant,  though 
reqaeeted,  has  not  paid   to  plaintiff  said  sua  of  aoney  above  demanded, 
ox  any  part  thereof,  but  reiusee  so  to  dot     To  the  daaage  of  plain* 
tifi,  for  aee,  etc,  of  $6,000,  etc.*       So  itaaa  of  special  danagen 
are  alleged  in  the  declaration,  bat  in  the  accompanying  affidavit 
OS  aenry  a,  Knott,  -the  daly  aatharlxed  agent  of  plaintiff,-  it  is 
stated i 

*Ihat  the  amount  of  aoney  due  to  plaintiff,  for   the  moo 

aforesaid,  le  $*,000,  aad  interest  from  the  d»te  of  replevtai  that 

this  uun  Is  aade  up  of  two  lteas,  vis*,  the  reasonable  aad  fair 

each  value  of  the  geeds  at  the  tine  of  r^plevin.beiu    $8,000,  and 

the  reasonable  attorney's  feos  xor  defending  and  bringing  to  a 

,m!c!s*{,a  ff101*-1"  f«*  *>**«  Isabel  W.  Xhott,  tha  saa  of  |l,0O0| 

SLii**^*  ST*  ***  4w>  *"w  *llwing  to  defendant  all  just 
•rod its,  deductions  aad  set-off e." 
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On  October  23,  1*^»#  by  leave  of   coux.,  def  eadaat  iiled 

an  an&nded  special  plea*   supported  by  the  affidavit  of  one  of  its 

attorney**     H  b  .herein  Allied  that  pl&lntl i'i  ou«iht  no*  to 

recover  in  this  action  "any  greater  <wa«is  than  the  tmn  of  ;31*)»SQa 

tcc..,uuc  on       y  ||  If!  c,   M|    M|4p    -.^.i-Au,    UN   pMPfel    Mtf  efM^fctanl 

described  in  the  r«pl;jvin  bond  *  *  were  the  goods  and  chattels  of 

Boyle  Bros.,  vhieh  was  the  e*ner   thereof  and  a*d  tha  general  right 

of  property  therein!*    what,   the  chattels  wore  located   on  certain 

prealses  (dettrU>iu£  then)   in  Chicago,  then  occupied  toy  Beyle  Bree., 

as  tenant  of  Mrs*  Snotti   that  on  l^ay  5,  1926,  Boyle  Bros*  wafc  in* 

dotted  to  her  "for  rent  aooruM*  on  said  premises  in  said  sun  of 

$310.50,  and  no  nerp.  and  was  in  default  in  payment  thereof  I  *  and 

that  being  so  in  default  "she  caused  to  be  Issued  a  certain  distress 

warrant •"     (Them  are  set  forth  the  distress  warrant,  the  actions  of 

Mrs.  Ihott  thereunder,  the  ceuffienesuent  of  the  replevin  suit  by  the 

Miller  Co.,  etc.,  the  pleadings  and   the  finding  and  Judgment  there* 

in,  ae  above  nontionodt)  -nd  it  is  further  alleged  In  the  plea  in 

substsmeei 

that  by  reason  sf  the  pr anises  "plaintiff  then  and  there 
had  a  speelal  right  of  property  in  said  goods  rnd  chattels  to  eoeuxo, 
the  rent  seemed  before  the  taking  of  the  earns  in  said  replevin 
action,  via*,  the  sun  of  £310*50,  and  hod  ae  J»ther  right,   title  or 
latere  »t  therein!"  that  the  Miller  Co*,  prtaciyil^In  the  replevin 
bond,  "thereafter  eaueod  the  chattel  nor t gagas  to  be  duly  foreclosed 
and  said  gsods  and  chattels  to  be  sold,  aa  by  statute  in  such  cases 
node  and  provided |"  and  that  thereupon  said  Killer  Co*  purchased  the 
sans  at  eaid  foreclosure  sale,  and  is  the  oimer  thereof  and  has  the 

Janeral  right  ef  property  and   title  therein,   "subject  only  to  the 
len  of  plaintiff  aforesaid," 

in  the  affidavit  accompanying  the   special  plea  it  is 

alleged  inter  alia  that  affiant  "verily  believes  that  defendant 

(Maryland  Casualty  Co*,  surety  on  the  replevin  bond}  has  a  good 

defense  ts  this  suit  upon  the  nor Its  to  tha  whole  of  plaintiff «s 

demand,  except   la  the  sum  of  aaiO.oOf       and  that  "plaintiff  did 

not  enstaln  damages  ae  alleged  *  except  in  said  sum  of  ^310.60." 
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8,  1929,  plaintiff  appeared  and  moved  for 
*  IMJftmJ  4^«»>at  *o*  the  plaa  of  defaadnat  filed  on  Oetober  83, 
1929.*   The  motion  *m  granted,  aad  thereupea  the  court  entered 
•a  Judgment  for  plaiatlff  la  d«at  for  the  penalty  of  the  bead, 
#©,000,  and  dosages  1391,  and  ousts ,  which  includcr  easts  la  the 
replevia  euit  and  also  in  the  distreae  suit."   ad  ths  court  further 
Ordered  that  execution  ioeue  on  the  Judgment  and  that  ths  oeuse  he 
"continued  as  to  the  halaaee  of  plaintiff «e  claim*"  The  present 
record  saf fieieatly  discloses  that  the  partial  judgment  ag&laet 
defendnat  thereafter  was  paid*  hare  then  a  year  later,  on  February 
10,  1931,  plaiatlff  filed  a  replication  to  defendant *s  amended  plea 
of  October  23,  1929,  and  after  aa  interval  of  another  year,  aad 
folio* lag  a  trial  without  a  jary  at  which  oral  aad  documentary  evi- 
dence was  introduced  by  ettsh  party,  the  court  eaterad  the  finding 
aad  judgneat  against  defeadaat  as  first  above  mentioned* 

Plaintiff «o  c sua* el  here  coat aad e  that,  uader  the  plead ings 
aad  suoh  evidence  ao  was  offered  aad  admitted,  the  court's  judgment  of 
$350,  ss  damages,  is  too  smell,  aad  that  the  judgment  for  damages  la 
plaiatlff •*  fare*  should  hare  seen  $5,609,  (l«e«,  ths  faos  of  the 
bead,  $6,090,  loop  said  partial  judgment  eaterad  as  above  mentioned 
agalast  dsfeadaat  for  #391*)   the  present  t   cord  dose  not  disclose 
that  during  the  trial  plaiatlff  introduced  evidence  to  prove  the 
value  of  the  goods  taken  under  the  replevin  wait,  or  the  reasonable 
value  of  the  services  of  plaintiff •«  attorney  in  defending  the 
replevin  suit.  On  the  trial  plaintiff •«  counsel  stated  and  argued 
that,  on  account  of  the  eoadltioa  of  the  plead lnga,  the  Introduction 
Of  evidence  on  these  natters  was  "unnecessary,*  hoc;  use  the 
provisions  of  section  35  of  the  Practice  Act  rendered  such  proof 
anaeceeaary,  inasmuch  as  the  affidavit  ^ accompany ins  plaintiff  *s 
declaration)  of  Henry  a.  Knott  (wherein  it  vas  stated  that  shea 
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the  goods  wore  replewisd   th*ir  ralne  was  t»,000,  aad  that   the 
reasonable  v»lao  of  plaintiff's  attorney's  services  la  dofondUaf 
the  replevin  salt  was  $3,  ,000),  -was  not   sufficiently  dsalod  by   the 
affidavit  accompanying  defendants  special  pl«a.      hum  same  area* 
■nti  arc  bars  mads  as  rucw  far  sustaining  plaintiff  *s  c  mill's 
■aid  ooatentiso,  but  ws  boilers  thea  to  bo    a  thou  w  merit,  bo  cause 

(1)  ectloa  55  of  the  -;*ru  c  ties  Act   (la  roroe  prior  to 
January  1,  1934)  by  its  terms  apparently  haa  rofarence  only  to  a 
•ait  *upon  a  contract*  express  or  implied*  for  the  payment  of  money,'* 
aad  wo  do  aot  regard  an  action  in  debt  ...pan  a  replevin  bond   to  bo 
such  a  suit.     It  van  »o  hold  by  oar    ;upremo  court  la  US9,  upon  a 
somewhat  similar  statute  than  in  force,   in  the  eaoo  Of  Poofr  ▼• 

Uson.  22  111*  206,  wherein  it  is  siwid  ip.  207) i     *Upen  the  other 
point  wo  are  of   the  opinion  that  an  action  of  debt  apon  a  forfeited 
replevin  bond   is  no     sash  an  action  en  a  contract  as  is  contemplated" 
by  the  third  and  fourteenth  sections  of  the  aot  regulating  the 
pr-otice  in  Cook  County  circuit  court  and  court  of  e omasa  pleas* 
(Soatos'  Coap.  271-2.)     those  contrast e»  should  be  hold   to  bo  con- 
tracts for  the  payasat  of  money,  *s  damages  at  icing  from  a  br  swell 
of  contract,     A  replevin  bond  has  not  this  quality*     Xt  has  condi- 
tions, no  one  of  which  is  to  pay  money.       The  condition  is  that 
ho  will  prosecute  the  suit  to  effect  aad  without  delay,  and  cades 
return  of  the  property  if  &  return  thereof  shall  be  awarded,  ant 
saTO  and  keep  h&rnlsst  the  sheriff*       Xt  would  bo  «  strained  and 
forced  construction  of  that  act,  which  wo  are  not  disposed  to  giro, 
to  bring  such  cases  within  it.*       And  wo  are  not  snare  that  the  above 
holdings  have  been  changed  by  any  subsequent  decisions  of  our  Jaarsmw 

Court* 

(2)  sven  if  the  present  suit  sight  bo  considered  as  can 

apon  a  contract  for  the  payasat  sf  aonoy,  it  is  oar  opinion  that 
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defendant *e  affidavit  Ml   ouch  as  would  not  justify  th*  entry  of 
any  Judgraent  against  It  before  at  trial  upon  the  merits,  except 
the  cmtry  of  such  &  parttr.1  Judgnant  as  v&a  entered   on  defendants 
adaiaaions,  contained  tn  itu  apeomnl  plea  and  affidavit, 

(3)     And,   In  flew  of   the  u  .ad  ovidenee  that  there 

wore  valid  chattel  Mortgagee  en  the  goods  in  question  (held  by 
the  Xlller  ':o.,  principal  on  the  r  plcvin  bond}*  end   that  iire. 
Knott  claimed  a  special  property  Interest  in  the  goads  only  lor 
accrued  rent*  for  which  she  instituted   the  distress  proceed  Lagu, 
it  is  our  further  opinion  that  the  entry  of  *ay  Judgment  in  her 
favor  on  the  pleading*,  ever  and  above  sf  id  partial  judgment,  as 
well  as  her  proper  oeete  and  attorney' e  fees,     ©uld  he  contrary 
to  justice  and  against  the  law,     (Sow  King  t.  Raaoar»  13  111*  619, 
e24-S|     MM  T*  Bys41«7#  W  HI*  316,  517-81     ectiems  Z2  and  24 
Lend  lord  6  Tenant  Aot|  Aony  ▼•  ftfflflTr  2e  HI*  113  %     First  gat loan! 
ftank  ▼,  Aaany  138  111,  433,  304-5.) 

In  support  of  the  ereee-errors  assigned •  defendant *o 
eounnel  contends  that  the  court  erred  in  entering  the  Judgnent  for 
damages  of  6350  (which  apparently  was  allowed  for  attorney**  eerrlooo 
in  defending  the  replevin  action*)     The  argument  ie  In  eubet»ne«  that, 
as  plaintiff  in  the  present  emit  did  not  by  appropriate  allegations 
in  the  declaration  (as  distinguished  frost  statements  contained  in  the 
of   idavit  accompanying  it)  claim  damages  for   such  services,  and  an 
en  the  trial  plaintiff  did  not  mate  suffioient  proof  of  the  reason- 
able Talus  of  such  services,  a  Judgnent  awarding  any  sum  ao  damagoo 
was  erroneous.     In  vi*w  of  the  facta  end  eironnetanees  as  disclosed 
from  the  preeent  record,  including  «tntemomto  of  counsel  daring  tao 
trial,  m  find  ao  substantial  merit  In  the  contention  or  argument, 
Wo  think  it  JMiTlHlmotr  appoaro  that  the  contests'!  replevin  suit 
Tigorously  defended  by  an  attorney  employed  by  lre»  Xhett  and,  its 
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outvote  being  £ttr stable   to  hex»  no  axe  unable   to  say  that  the  e-s&xd 

-  Je*g*&  lex  kex  attorney's  oerricss  of  *&&0  was  so   improper  ox 
excssaiTO  as  to  require  *  reversal  of  the  ^udgnaat.     xn  the  replevin 
bona  sued  upon*  ena  ox    too  conditions  is  that   the  obligor u  Bhall 
"pay  oil  costs  moo  daaages  occasioned  by  the  wrongful  suing  out  of 
sold  writ  oi*  replevin* "     And  there  are  several  decision*  in  this 
state  to   the  effect  that  the  expense  of  or  liability  for  attorney** 
Sm^m  for  serf  loos  in  successfully  defending  a  replevin  suit  are  to  he 
considered  as  dauagea  under  replevin  bends  containing:  siadlwr  condi- 
tions,     (gj^onolr  v.  iianohott.   33  111*  App.  634*  63f-Sj  Moore  r»  feul^ 
•  .  iioeoh  So.,  Mi  ttM  *P1>«  *09,  612.) 

Our  oonolusion     is  that  tne  Judgaaat  in  question  of 
ebruaxy  11 1  l»i*i»   saould  be  *ailrn*xt.  and  it  is  so  ordered. 

ullivan,  F«  *•«  and  uoanlan*  J. »  concur. 
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)  6/  Chicago,  ^-f 

IBSB  *.    VOOT,  )  I 

Apoellee,  )  I , 

27 5  I.A.  6&T 

MR.    JUST10I  ORXBUET  BKLXnUO®  TKK  0PIJ.I0K  07  THK   cdOKT. 

In   a  4th  elace  set  ton  In  trover  for  da&agca  for   the   claimed 
unlawful   uonvi»reion  by  defendant  of  certain   chat  tele   and  equipment, 
generally  ueed  by  bakere,   there  wae  a  trial  before  a  jury  In  March, 
1933,   r  etui  ting  In   the  return  of  a  verdict   finding  defendant  guilty, 
and  accessing  plaintiff  *e  da&ageo  at  the   cum  of  $75.     On  April   7, 
1933 •    ?l»intiff ♦■  motion  for  a  now  trial  vac  overruled  and  Judgement 
wae   entered  against  defendant  on  the  verdict  in  said   eua.     Kro»   the 
Judgment  plaintiff  proooeutee   tue  preeent   appeal,    and   the  eole   con. 
tent  ion  of  hie  oouneel  ie  that   the  demagog  awarded  by  the  Jury  are 
oo   "grooely  inadequate"  ae  requireo  a  revereal  of  the  Judgment   and 
the  reKiwdjaent  of  the  eauee. 

Upon  the  trial   plaintiff  testified  In  hie  own  behalf  and 

three  other  witnesses  for  him.      Defendant   also  testified  and  hie 

teetlmony  woo  corroborated  in   certain  particulars  by  two  wltnesaee 

called  by  him.      Defendant   also  introduced  in   evidence  two  chattel 

mortgagee,  which  sueeeeoively  were  valid  liens  on   the  property  in 

queetion.        Plaintiff 'e  evidence   on  the  Issue  of  the   claimed  unlawful 

conversion  by  defendant  of  the  property  wae  uneaticfaetory,   but 

defendant   le  not  here  complaining  of  the  judgment  rendered  againet 

him.     There  wae  evidence  tending   to   ahow  the  following  facto  in 

eubetenoo: 

During  aaroh,  1933,  Vogt  (defendant)  eold  to  one  Calabreeo 
oortaln  chattels  and  bakery  equipment  located  in  a  store  at  8953 
Veet  63rd  street,  Chicago,  and  Calabreeo  gave  bac*  to  him  a  chattel 
mort^-age  on  the  property  to  eeeuro  the  eua.  of  |450,  payable  in 
monthly  inetallmmnta  thereafter,— final  payment  to  be  made  on 
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Sopt ember   %   1933.      During  May,   1932,   tmtj   (plaintiff)    purchased 
of  Calabreee   the  bakery  busineee   there  located,    end   said  property 
which  «••  subject  to   said   chattel  nostgage.      It  was  arranged  that 
Saute  wae  to  give,   and  he  gaTet   a  new  chattel  mortgage  en  the 
property  to  Vegt   for  the  balance  then  due  thereon  of  1375,   under 
eub«t"vnti«lly   the  cane  terse   ae  in  the  fcraer  mortgage.      Thereafter 
Santo  paid  to  Vogt  $80  on  account  of  maturing  lndebtedneee  under 
the  terras  of  the  new  chattel  mortgage,— leaving  the  bnlanee  of  the 
lndebtedneee  1335.     During  July,   1932,   rfanto  called  on  Vegt,  ad* 
vieed  his   that  he   (Santo)    could  not   sueeeeefully  run   the  busineee 
at  eaid  etere,    and  Santo   surrendered  the  keys  to  the  etore.     It 
expreesed  the  deelre  that  Vegt  eell   the  ;;iace  for  aim,   store  the 
mortgaged  property  and  pay  all   storage   charges,  which  Vogt  refused 
to   do.      Thereafter  Vegt,   finding  some  of   the  property  missing  and 
eeme  in  a  bad   state  of  repair  or  depreciated   in  value,    and  feeling 
himself  Insecure,  deelded  to  foreclose   the  mortgage  and  so  notified 
Santo,     at  the  sale,   of  which  ban to  wae  notified  but  did  not  attend, 
the  mortgaged  property  wae  sold  to  one  Lets  for  1375,   but  mt  cash 
wae  paid,— i-uts  giving  hie  note  fer   such  sum,   secured  by  still 
another  chattel  mortgage.     At   the  time  of  the  foreclosure  sale   **nto 
owed  Vogt  a  balance  of  »325,   or  $50  leee   than   the  face  amount  of   the 
eale  to  Luts.      Thereafter,    Jurlng  Auguet,   1932,   ft  tun  to   commenced   the 
present   suit.      Upon   the   trial   the  testimony  of  the  witneeeee  ae    to 
the  value  of  the  property  at   the  time  of  eaid  foreclosure  wae  very 
conflicting. 

After  reviewing  all   the  testimony  as  to   the   then  value  of 
the  property,   and   considering  the  fact   that  plaintiff  wae  still   in- 
debted  to  def en  (ant  on   said  mortgage  on   the  property  in  the   sum  of 
#335,  we  are  unable  to   say  tiiat   there  Is   any  substantial  merit   in 
plaintiffs  counsel's   contention  as  first    above  mentioned.     *hat 
the  value  of  the  property  wae,   and  what  plaintiff's  damage*  were 
(if  any),  were  queetione  peculiarly  within   the  Jury's  province   to 
determine. 

The  judgment  should  be  and  le  affirmed. 

AJTFIHMSD. 

Sullivan,   P.    J.,   and  Scmnlan,  J.,    concur. 
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275I.A.  6376 

XB«  jmnm  OSUISLiiY  BOJVSKES  THS  QPIHXOS  OV  THE  C0UM# 

On  Hay  2,  1933*  plaintiff  filed  a  ooaplaint  la  forcible 
detainer  against  defendant  to  recover  fro*  hrr  the  poaaeesiea  ef 
the  "fforth  parties  of   the  ground  fleer  ef  the  building  at  6012 
South  Parkway*  Chicago,  loented  in  the  building  known  aa  the 

outhway  Hotel.-       Ca  May  24,  1933*  after  a  trial  without  a  Jury 
at  ;-hich  oral   ana  written  evidence  •sac  introduced  hy  eaeh  party, 
the  court  found  defaadaat  guilty  of  unlawfully  withholding  the 
poeeeaeion  of  the  premises  and  that  ths  right  to  each  poeeooelon 
lo  in  plaintiff.     And  the  court  entered  judgment  against  defendant 
on  the  finding  that  plaintiff  hare  aad  recover  of  and  from  har  ouom 
possession,  end   that  a  writ  of  reotitution  issue.     Meh  writ  was 
stayed  hy  the  court' e  order  for  14  days,  aad  during  the   interval 
defendant  perfected  the  present  appeal  from  the  Judgment,  which 
aha  here  aoeha   to  reverse* 

on  the  trial     lUiaa    uanlags,  plaintiff *a  president 
te-tifled  in  ito  behalf  and  defendant  and  her  aether,   £nua  Her  ton, 
gave  testimony.       Certain  writings  wore  introduoed.     Plaintiff'o 
th  ory,  sustained  hy  Cuaminga*   tes  timony  aad  other  avid^aee,  lo  in 
eahfctanee  that  on  March  1,  1932,   or  shortly  prior   thereto,  defendant 
oceans  a  tenant  of  the  premiooo  under   a  verbal  agresnent  that  oho 
should  have  a  south  to  aoath  tenancy,  sfubj  ot  to  termination  at  any 


I 


\\ 


7  89  .A.I  2v& 

- 

-5  «*f#  *«*e»*t  mS4   1»  »»W(  ******  «M 

Mfc     tfU  :  t.'.  ■ /•  :       ?JUJ3f1       if  ■       :    '     .<.!•       *«**■  /;•'"-    »t*M    Ml 

tliafeBtftftfr  *«aiisv»  Jaiws-'itft  Ik  hoo  »*f3   ta-'<     »t*l  i  *i 

4av«  -smC  MftT'j   tea  to  ■■•.■tpw;  ;,-»»  »-*a-' 

ur»  #*w  daw.     »Mtm«i  aoitiim-vt  1*  l<t»w  0  ;?../{.}   tan  ««6itftt«a«« 
XjsT-.-j-^ni  «4*  aniwfc  hm*  «*vfc  •'•>  x»t>t  «M   >,«f  **£«*> 

■ 

tncfToa  MtS  .TMf^otx  v«f  Ins  t«tA«*tfri>  an*.    U.5tfttf  tit  «*   btJli*-.»* 


-2- 

time  upon  thirty  days'   notice  la  writing t  at  a  rental  of  £30  a 
nontht  that  she  paid   ssuuh  rental  each  month  from  March  1,  1932 , 
!•  and   Including     pril  l,  1933 1  that  daring  March,  1033,  plaintiff 
elected  to  terminate  defendant's  tenancy  oa  May  1,  1933f  thai 
euoh  election  and  teralnntiett  ie  baaed  u*>ea  the   service  apes 
defendant  of  a  notice  la  writing  oa  March  27,  1»3;>»  bigaod  by  plaia- 
tlff  and  dated  March  27,  1933,   (introduced  la  evidence),  notifying 
her  that  "Tear  tenancy  of  the  following  preuieos  (describing  than} 
will  terminate  oa  May  1,  1933,  and  yea  arc  hereby  repaired   to  surrender 
possession  of  naid  prentees  en  that  dayj*  and  that  eh»  dl<*  not  asurremde* 
the  premises,  hut  continues   to  occupy  and  was  occupTlng  then  whoa  the 
present  action  was  commenced* 

Counsel  for  defendant  here  contend  that  the  finding  and 
Judgment  arc  (1)  uaalfcetly  against  the  weight  of  the  .-vid  ?nce ,  and  (2) 
contrary  to  the  lac.     After  reading  defendant's  abstract,  plaintiff's 
additional  abstract,  and  aanoroas  portions  of  the  record,  wo  are  of 
the  opinion  that   there  le  so  a  rit  la  either  of  the  contentions* 
Defendant's  theory  of  defease  is  la  substance  that  at  a  tine  prior  to 
harsh  1,  1932,  she  catered  late  a  verbal  agreement  with  Cannings  that 
she  should  have  a  year's  leaeo  of  the  premises  no*  encittg  March  1, 
1932,  at  $30  a  month  or  1 360  for   the  ysarf   that,  after  the  expiration 
of  the  yoar  on  *  rch  1,  1933,  plalntlf f  accepted  roat  from  her  for  ths 
months  of  March,  1933,  and     pril,  1935,  at  said  rata  of  #30  a  aonthf 
and  that  thareb     ©he  heeane  a  "holdover  tenant  for  another  yc&r*  ana 
•under  a  year  to  year  tenancy."      hile  defendant' o  testimony  is  to  ths 
effect  that  such  a  verbal  agrement  for  a  yoar'o  lease  ans  aads,  it  is 
aadlsputed  that  no     rltten  lease  over  was  executed,  and  Cuaaiats1 
testimony  is  tc  the  effect  that  the  only  verbal  agreencut  nans  wan  for 
a  month  to  month  tenancy,     -ad  even  if  such  an  agreement  was  mads,  aa 


a  0*4  9B»  Mm$v**  *  4a  tJici  ******   *txub  \4\LA4  n*i*  mlt 

,       'axri*  aort  to  4&fe*  I******  «*m   h**t;   od*  J«U  trf'troc 

c  «4oy«ii  in.  ,  ,  a  TnUkmXtLk  hi 

*mU   i&MI  ,X  vm  m  xuum*t  ««*mtaoi?o  »#o*i**s.*  ##  do4ooX» 
;.     .  c«;  ■      -j     i   ,-,.-  -  -   ■■■:■;■■■..    Hi  II    I      I     fen 

■till    0f  OW5  ~      «-  '■-..£    ,■='-  "•*    aOttifV   ■*    lOiH*    I    ||   JUKfcMtl 

SWiYSi-tt*  •  (••»*  &tra  *i   !*»»»*  |    3  jfoYjti  !>»#«*  '*ss   Kli 

a   •■       :r.«    •-!  ■  ■:■*  v   --■     •      .■:'       .  f  ■   ■       '  ■     '.te     ;••:     •*-,     ~>.-vV      '  r;        C3£i 

•■   ***4»«-jq   aX*a   To  «<»*»**  «oq 

■v    m  ;-      .,.  ■__.    •:    ■••    ..'■..     .->•■•.-:..  NWtlWl    ?:'•'    *    MtlNlJ    ItfJ 

,  '■  •<•>:  v  Ko-  •■•>-     rfR'->5MW| 

■;   "      .i*     '   •  .  ■!..     »    ii-i.       v     ■',"■,  ■•:■    .•'.''    •     '    '      t £■'  ■•    !■•     i  ,... 

oil  ©«Ci   •#  y^aaJftos 
•4  «i   taaottfc  U  Y'sos/li   **$sxxht 

1>fto»%—  044  »*»*!Ui   «$&  it  4t*f  to  d#/?OJB  m  0€$  #«   «££9X 

Hi     f0     NtfjR     ■     :■   •     ■•     ..:    -       llj«l-*i.i   ,   f   i    ,*  i  xt«   ?*•»•    oil.;    *o 

■an  s  Ott  to  o#«t  W*«  it>   , 
Mm  «'i^\  *«jl?oa*  ?o&JW  «  oatootf  or. 

mU  .aewiJ*..  ..•«»>«*  -  '.tOABjtoi  «ox  o*  x<  *Y  *  «oAM^< 

r  OoaftX  t*vw»-.;  «  v  .'-r^e  XatftOT  «  rfo#«  *a*tJ    Jsctto 

'•    :'-   ■  •  ••    \        •-■■  •'-  •  ■'     >>*    i  -V-     -.--••.•.    0»|    Jtl       M    .;.^'     te#«fOi    -.U 

««w       HK  4jMM0d«^A  XotfTov  %|ko   <Mi»   Jofllt    OtlU   »H.*   ?,t   »l   pnoUJ«o*M 
**   '  ^^   Ai  «•"»  &«"      •  yokt*  i  dieiaa  oi  jUjmmi  « 


-5- 

teatified  hy  h-r.  It  i«  on*  void  under  mar  Statute  of  £rt*ude, 
wad*  as  well  settled  la  Shis  state,   aha  be  ohm  wily  &  tenant  from 
■«nth  to  nnnth.     ijfcrnej,  v.  Kalju  66  111.  3*4>»  396  j     arowasll  t. 
oloh.  91  111.  §23»  584 1     Bergano  r.   Tarsl^o*  163  111*     pp.  314# 
319.)       «t  it   in  equally  well  settled    that  a.  verbal  agreement  for 
a  lease  for  a  ya<vr  to  hog  in  in  fntnro  is  void  under  our     fc&fcuto 
of  ?5fRUd8.     {Leladecker  r.  Sehaoff<r>>  194   111.  ,\pp*  $089  5c 

The  jvAgmnt  of  the  municipal  court   of  ifegr  ^4»  1^53# 
appealed  fros.  should  oo  and  is  affirmed. 

ullivan*  P.  J.»  and  :  eanlfta*  J.,  conowr. 
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6  corporation,  as  Trustee,  \  I  _^    __  J 

and   3UJRBJBS   COOTCIL  OF  TBB  9   7fe     T     A        fi^K 

L  aiCABlBfa  a  corporation,  ^    •  \cJ     X«ri«    vrt/VJ 


L  AiiCAiHBi,  a  corporation! 

Complainants  and  Appellees, 


AS>£SAL  iT-OH 
XTSSL  VSTT  aad  AS 3  I.  .iVT,  bar 
ct  al., 

9ef  indents,  )   CIRCUIT  COURT, 


BTHSL  £SVY, 

Appellant* 


COOK  CQtiVrT* 


MR.  JUSTICE:  maOLST  SiOXVI&SD  TBS  OJPIBIOV  OF  THK  COURT# 

By  this  appeal  ithel  Leary  seeks  to  rererse  a  decree 
for  the  foreclosure  sad   sale  of  car  tain  improved  real  estate  in 
Cook  county,  Illinois*  entered  by  the  circuit  court  on  May  26, 
1933,  following  the  report  sad  re  commend  p.  t  ion  of  a  master,  in 
which  decree  the  court  adjudged   that,  unlees  the  defendants  or 
one  of  them  within  fire  days  pay  or  cause  to  he  paid  to  the 
complainant,    uprente  Council  of  the  Royal  Arcanum,  the  sua  of 
♦833,537.87,  together  with  interest  at  the  rate  of  fire  per  cent 
per  annua  from  Dec saber  12,  193    ,  and  also  pay  the  taxed   costs 
and  the  sua  of  £12,500  for  complainants'   allowed  solicitors1   fees» 
and  also  pay  other  mentioned  subs  to  two  other  naasd  parties 
respectively,   the  said  real  estate  he  sold  at  public  vendue  hy 
the  master  In  the  usual  Manner,   etc* 

The  bill  was  filed  on     uguet  6,  1931,     The  sole  com- 
plainant originally  was    the  Chicago  Title  and  Trust  Go,,   as 
Trustee,  naasd  as  such  ia  the  trust  deed  sought   to  ho  foreclosed* 
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The  two  l*vys  filed  an  answer,  as  did  the  Prudence  Company,  lac, 

la  which  it  admitted  all  of  the  Material  allegations  of  the  bill 

and  thai  complainant  was  entitled  to  the  relief  as  prayed.  After 

a  herring  was  had  before  the  master  and  after  his  report  was  filed, 

but  before  the  entry  of  the  deeree,  the  court  ordered  that  the 

..upreme  Council  of  the  Royal  Arcanum  be  joined  as  a  party  complainant 

in  the  cause,  without  prejudice  to  the  proceedings  had  before  the 

master,  who  in  his  report  had  recommended  that  a  decree  of  foreclosure 

be  entered  in  accordance  with  certain  findings  therein  contained*  In 

the  decree,  entered  upon  the  motion  of  both  complainants ,  the  court 

confirmed  the  master's  report,  except  as  specifically  modified,  and, 

after  finding  that  the  material  allegations  of  ths  bill  as  amended 

were  true  and  that  the  e  uities  were  with  complainants,  further  found 

in  part  aubsta  tidily  as  follows t 

that  on  November  16,  1927,  the  two  levys,  being  indebted 
in  the  principal  sum  of  i ^10,000,  executed  and  delivered  their  note 
of  that  data  and  in  that  sum  payable  to  bearer  in  installments,  and 
bearing  interest  at  the  rate  of  6  per  cent  per  annum,  payable  semi- 
annually, said  Installments  being  in  rarylng  amounts  commencing  on 
May  16,  1929,  and  payable  eytry  six  months  thereafter  un-il  November 
16,  1937,  when  the  last  principal  installment  of  $132,000  matured | 
that  to  secure  the  payment  of  the  principal  indebtedness  and  interest 
the  Levys  executed  and  delivered  to  the  Chicago  Title  •  Trust  Co*, 
as  trustee*  their  truest  deed,  dated  ifov  umber  16,  1027,  recorded 
Sovnmber  23,  1927,  conveying  and  warranting  to  it  said  improved  real 
estate  (describing  it),  "and  the  rente,  issues  and  profits  thereof f" 
that  It  was  provided  in  the  trust  deed  inter  olio  that  the  first 
party  (the  Levys)  should  pay  sJLl  of  8;iC  inJ sot  dnesa,  keep  the 
premises  in  good  repair,  pay  all  taxes  and  impositions,  not  suffer 
any  lien  to  attach  to  the  promises,  no  alter  or  demolish  any  Im- 
provement thereon,  comply  with  all  laws  and  ordinances,  keep  the 
omJJLAimma  and  fixtures  Insured  against  loss  or  damage  by  fire,  and 
pay  said  principal  and  interest  without  deduction  for  any  United 
-tatee  or  tele  income  taxes |  that  in  case  of  default  in  the  payment 
of  any  installment  of  principal  for  15  days,  or  in  the  payment  of  any 
installment  of  interest  for  If  d-?y3»  "or  in  ease  of  default  in  the 
payment  of  any  deposit  or  deposits  hereunder  to  the  Prudence  company, 
Inc.,  of  Illinois,  for  a  period  of  20  days  after  the  same  shall 
become  due,"  or  in  case  of  a  breach  of  any  of  the  covenants,  condi- 
tions and  undertakings  lo  br  performed  by  the  Levys,  etc.,  "then 
the  whole  of  said  principal  sum  hereby  secured  shall  at  once  at  the 
option  of  the  holder  of  said  principal  note  become  immediately  due 
and  payable,  without  notice"  to  the  Levy*,  etc.,  and  that,  thereupon, 
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the  holder  ef  said  principal  note,  or  the  second  party  (Chicago 
Title  aad  Trust  Co*,  as  trustee)  for  the  besn.i'it  of  said  holder* 
"shall  have  the  right  lasted  lately  to  foreclose  thie  lad  suture  jw 
that  in  any  f oreclosure  proceeding  the  court  shall,  upon 
application,  at  once  and  without  notice  to  the  Levy*  or  anyone 
claiming  under  then,  appoint  a  receiver  to  colloet  the  rents  and 
profits  of  the  premises,  eto*»  and  without  reference  to  the  then 
value  of  the  pr  aieeB,  or  the  solvency  or  insolvency  of  any 
person  llsble  for  said  indebtedness!  and  that  upon  Any  foreclosure 
suit  being  instituted  a  re  aonable  turn  shall  be  allowed  under  each 

closure  for  the  sol lei  tor* s  fees  ef  the  party  seeking  the 
foreclosure* 

That  there  was  default  in  the  payment  of  the  19 28  and 
1929  general  t  xes  en  the  premises!  that  all  installments  ef 
interest  accruing  to  November  16,  1930,  were  duly  paid f  that  sufc- 
eeciuent  thereto  payments  on  account  of  interest,  aggregating 
#2,: 70*42,  where  made|  that  the  Supreme  Council  of  the  Heyal 
roanum  is  the  owner  of  the  principal  note  of  $210,000,  and  of 
the  trust  deed  securing  the  eaaef  that  installments  of  principal 
in  the  sua  of  $3,000,  e  ch,  la-tured  on  Kay  16th  and  November  16th, 
1929,  respectively!  that  installments  of  principal  in  the  sum  of 
$3,500  each,  matured  on  fey  16th  and  <  Jov  .  mb  v  16th,  1630, 
respectively!  that  an  installment  of  principal  in  the  sum  of  #5,000, 
matured  on  Hay  16,  1931 |  that  all  of  said  installments  of  principal 
were  not  paid  by  the  Levy*  or  any  one  for  them!  that  the  defaults 
continued  for  n   pried  of  more  than  15  days  thereafter!  that  * further 
default  *a»  made  in  making  deposits  &ith  the  i^rudence  Company,  Inc., 
on  account  of  United  states  Income  Taxes  as  required  in  the  trust 
deed,  ihich  default  continuea  ffar  more  than  15  days  and  still  con- 
tinues!" that  by  reason  ef  the  above  defaults  the  aunycam  ouncll 
of  ih  Royal  Arcanum,  legal  homer  and  holder  of  the  principal  note* 
elected  to  declare  the  whole  amount  of  -he  note  and  all  per  rued 
interest  thereon  and  all  accrued  costs  and  expends  to  be  iameiulat  ely 
due  and  payable  and  notified  the  trustee,  Chicago  Title   Trust  Co., 
of  £uch  el  cticn?  and  that  it,  si  such  trustee,  pursuant  to  such 
notification  and  the  provisions  of  the  trust  deed  "elected  to,  and 
did,  by  the  filing  of  the  bill  of  cocylaint  herein,  eleet  to  I ore- 
close  the  lien  of  said  trust  deed  for  the  indebtedness  due  there* 
und  c.v  •  ■ 

That  the  mortgagor^,  the  levy*,  und  t  tho  provisions  of 
the  trust  deed,  are  required  to  make  payments  for  United  states 
Income  Taxes  an^  chnrsen  hleh  tao  trustee  or  holder  of  the 
principal  note  may  be  to quired  to  pay  thereon,  and  that  th«y  are 
iw'ibtrd  to  the  legal  hold  r  of  the  Indebtedness,  based  upon  2^ 
of  the  sum  of  #23,100  In  lieu  of  Income  tax,  in  the  sua  of  4AQZ% 
that  complainants  were  compelled  to  and  did  expend  the  sua  of 
$219*50  for  minutes  of  foreclosure,  paid  to  the  Chicago  Title  9t 
Trust  Co.,  which  eum  const ltutee  an  additional  indebtedness  under 
the  trust  deed!  that  under  the  provisions  of  the  trust  deed  com- 
plainants are  entitled  to  roemver  herein  a  reasonable  amount  as 
their  solicitor's  fees!  and  that  a  fair,  reasonable  and  usual 
charge  in  thio  county  for  the  servioeo  rendered  by  their 
solicitors  is  the  sua  of  4*12 ,500* 

That  there  is  no*  due  and  ©ring  to  the  coaplelnant, 
supreme  ;eunoil  of  the  Boyal  roanum,  upon  s* id  principal  note 
of  ;3ls-J00,  and  in  luding  accrued  interest,  said  advances,  ete.f 
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(set  forth  in  an  itemised  account)  the  total  sua  of  $233,537.87, 
pine  the  further  sua  for  allowed  solicitor' e  fees  of  £12,500,  or 
a  total  of  $246,037.87,  besides  the  taxable  oostsf  that  complain- 
ants haTe  a  Talid  and  subs i  ting  lien  upon  the  said  premises, 
and  upon  the  rente,  issues  and  profits  thereof,  for  said  sum  of 
i 233,537.87,  with  interest  thereon  at  the  rate  of  S#  per  annum 
from  December  12,  1932,  to  the  date  of  the  entry  of  this  decree, 
together  with  the  taxable  coats  and  the  further  sum  of  112,500 
for  complainants'  allowed  solicitor* s  feesi  and  that  complainants 
are  entitled  to  a  foreclosure  of  the  trust  deed  and  a  sale  of  the 
premises  for  the  purpose  of  .atisfylag  the  said  lien. 

That  the  Lerys  voluntarily  entered  their  appearances  ia 
the  cause,  are  the  makers  of  the  principal  note  and  trust  deed 
and,  therefore,  are  personally  liable  to  the  complainant,  :upreme 
Council  of  the  oyal  Ancanua,  for  said  sum  of  $233,537.87,  to- 
gether with  interest  thereon  as  aforesaid,  and  all  taxable  costs 
and  nice  the  further  sum  of  $12,500  for  complainants'  eolicitor*s 
fees j  and  that  the  said  master  ia  chancery  is  entitled  to  receive 
the  sum  of  $1,113 .50,  as  and  for  his  costs  and  feeTfpTor  court 
reporter's  charges.  -* 

Coansel  for  Sthel  L^j   contends  in  substance  that  the 
evidence  heard  before  the  master  does  not  suf  latently  support 
the  allegations  of  the  bill.   After  reviewing  the  bill  and  the 
evident*  we  cannot  agree  with  the  contention* 

Counsel  also  contends  ia  substance  that  the  assignment 
of  reats  and  the  surrender  of  possession  of  the  prealsos  to  the 
Prudence  Co.,  Ine.,  a  guarantor  of  the  Indebtedness,  and  its 
acoeptanoo  of  said  as.  ignmsnt  and  surren  or,  "estopped"  the 
Chicago  Title  and  Trust  Co#,  as  trustee,  and  the  uprome  Council 
of  the  Royal  roanun,  as  owner  of  the  principal  note,  from 
prosecuting  the  present  foreclosure  proceedings.  After  considering 
the  allegatlono  of  the  bill  and  of  the  aaswer  of  the  Levys  thereto, 
the  provisions  of  the  trust  deed,  the  evidence,  and  the  arguments 
of  opposing  counsel  bearing  upon  the  point,  we  are  ot   the  opinion 
that  the  contention  is  without  merit.  Ia  the  Levys*  answer  to  the 
bill  they  set  forth  the  written  assignment  of  the  rents,  made  by 
them  to  the  Prudence  Co.,  Inc.,  on  February  21,  1931,  and  alleged 
that  said  assignment  was  delivered  "upon  the  distinct  understanding 
and  express  cons i deration"  that  no  action  should  bo  taken  by  said 
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Prudence  Co*  to  forecloee,  etc.  But  no  suf  ioient  evidence  was 
introduced  supporting  that  allegation.  Counsel  for  iSthel  Levy* 
after  referring  to  said  asni};nraent,  argue  in  substance  that  it  is 
a  fair  "implication"  from  certain  language  of  the  assignment  that 
the  guarantor  (Prudence  Co.)  "in  effeot*  waived  any  right  it  might 
otherwise  have  had  to  compel  defendants  strictly  to  comply  vsith 
the  terms  and  provisions  of  the  note  and  trust  deed,  v/e  find  no 
merit  in  the  argument*  The  trust  deed,  originally  executed  by 
the  Lavys,  conveyed  to  the  ooiaplainant  trustee  the  premises  and 
the  rents,  issues  and  profits  thereof.  Although  the  written  assign* 
ment  of  the  rents  on  February  21 ,  1931,  by  the  Levys  to  the  Prudence 
Co.  may  have  been  of  some  benefit  to  complainants,  we  fail  to  find 
elements  of  estoppel  arising  which  would  legally  prevent  either 
complainant,  or  both,  from  prosecuting  the  present  foreclosure 

proceeding*  o 

And,  answering  other  contentions  urged  by  counsel  for 

thai  Levy,  we  are  of  the  opinion,  after  considering  the  pie  dingo ■ 
the  provisions  of  the  trust  deed  and  the  evidence,  U)  that  the 
present  foreclosure  proceedings  were  properly  instituted  on  iusust 
6,  1931,  by  the  Chicago  Title   Trust  Co*,  as  trustee  in  the  trust 
deedf  ib)  that  before  the  watry  of  the  decree  it  was  proper  for 
the  court  to  order  that  the  Supreme  Council  of  the  Royal  "rcanum» 
the  holder  and  owner  of  the  principal  note,  be  Joined  as  a  party 
complainant;  (c)  that  the  total  mortgage  indebtedness  was  properly 
accelerated!  (d)  that  aaid  total  indebtedness  was  due  and  owing  to 
said  holder  of  the  principal  note  when  the  bill  of  complaint  was 
filed  on  august  6,  1931 ,  and  (e)  that  on  the  date  of  the  entry  of 
the  decree  in  question  (Kay  26,  103')  there  was  due  and  owing  to 
said  holder  of  said  note,  as  found  by  the  court,  the  total  sum* 
including  accrued  interest,  advances,  etc.,  of  $253»637.87,  besides 
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taxable  costs ,  and  also  the  sun  of  012 #500,  allowed  "by  the  court 
as  complainants*  solicitor* o  fees*  Counsel  for  Ithel  Lory  does 
not  here  urge  that  said  alio vanoe  Tor  solicitor* a  fees  is 
excessive* 

Our  conclusion  la  that  the  deereo  appealed  from  should 
he  affirmed  and  it  is  so  ordered* 

._  :  .,.:. 

.ullivan,  F«  J.»  and     o&nlant  -T»»   concur* 
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R033  KIHAN, 

"Defendant  in  Ixtot, 

V, 

aTLAO  SXCKANCFiS  NATIONAL  BANK 
07  CHICAGO,  a  corporation, 
Plaintiff  in  Srror. 


KRROR  TO  CIRCUIT  COURT, 

icooK  county. 
27  5  I.A.  638* 


Ma.   JUSTICE   ttiXiOift  iiaLXV^jU)  Xtftt  OPINION  OF   THB  COURT* 


This  writ  of  error  was   sued   out  on  2>ec  ember  28,   1933* 
to  the  February  term,   1934,   of   this  court.     On  March  7,  1934, 
on  motion  of  defendant  in  orror,   the  case  was  ordered  to  bo 
con  olidatod  for  hearing  villi  ease  Ho.  ^7307,  ^  wot  in  v»  ^tlap 
Exohange  .National  Banfe,   and   subsequently  the   two   cases  were 
advanced   fox  hearing  and  were  hoard  on  oral  argument  and  printed 
briefs  submitted.     An  opinion  hat;   this  day  been  filed  in  the 
o ■■■  ifl  caao. 

The  Atlas  iixchange  National  Bank,  defendant  in  the 
trial  court,  here  seeks   to  reverse  a  judgment  against  it  for 
*>4, 330.47,   entered  by  the  circuit  court  of  Cook  county  in 
plaintiff's  favor  on  January  30,   1932,  following   the  verdict  of 
a  Jury.       The  action*  which  is  in  assumpsit*  was  oommeneed  on 
uguot  19,  1930.       Plaint iff *e  declaration,  filed  September  6, 
1930,   consisted   of   the   coarcion  counts  and   a  special   count*     In 
the  special  count  plaintiff  alleged  in  substance* 

That  on  November  2,  1929,  at  Chicago,    the  Atlas  Rank 
offer&d   to  sell  to  plaintiff  "fifOtVt  First  Rational  wompany, 
Collateral  Trust,  Series  »0«    First  Mortgage  Real     state  5-1, 
•eld  i      in  denomination  of  vl»^O0  each,  and   then  and   there 

"promised   that  if  plaintiff   purchaser1   s*i<<   bonds  *nd  paid   th# 
lor   the  sum  of  |4,000#   together  *ith  the  accrued   interest  thereon, 
it  (defendant)  would  repurchase  from  plaintiff  the  said  bonds  at 
maturity,  paying  therefor  par  value  of  the  bends  and  a  corned 
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interest  thereon}1*  that  plaintiff*  in  consideration  thereof,  on 
Sov  .mber  2,  1923,  paid  to  defendant  the  sun  of  $4,000  and  purchased 
from  it  the  bonds}  that  to  evidence  the  agreement  defendant  reduced 
it  to  writing}  and  that  *as  an  inducement  to  plaintiff  to  purchase 
said  bonds,"'  defend:jat  then  and  there  delivered  to  plaintiff  the 
f clicking  writing: 

"November  2,  1929* 
Hose  Eiaon, 

Chicago,  111* 
Dear  Had ami 

This  is  to  acknowledge  that  w*  have  this  day  sold  you 
$4,000,  par  value,  First  national  Company,  Collateral  Trust,  First 
Mortgage,  Series  ,C  Ileal  Estate  8-1/2; '  Gold  Bonds,  in  denomination 
of  C'  1,000  each,  numbered  4595-4596-459. ,■  and  4600* 

Should  you  derive  to  resell  these  bonds  to  us,  we  hereby 
agree  to  repurchase  sane  at  maturity  at  par,  or  |4,000,  and  accrued 
interest* 

Yours  very  truly , 
(Signed)  B.  M.  Blankenheim, 
Cashier." 

That  the  bonds  matured  on  July  15,  1930 ;  that  on   that 
day  plaintiff  presented  them  to  defendant  and  demanded  that  it 
repurchase  them  and  pay  to  plaintiff  the  sum  of  $4,000  and  the 
accrued  interest}  that  defendant  re-fused  to  repurchase  the  bonds 
and,  although  plaintiff  has  made  repeated  demands  subsequent  to 
July  15,  1930,  upon  it  to  repurchase  them  "in  accordance  with  said 
agreement ,"  yet  defendant  has  not  paid  said  sua  of  $4,000  and  accrued 
interest,  or  any  part  thereof,  to  plaintiff,  and  refuses  so  to  do J 
to  plaintiff's  damage,  etc* 

Accompanying  the  declaration,  and  on  the  reverse  side  of 
the  printed  form  of  the  common  counts,  is  "plaintiff «s  affidavit  of 
amount  due,"  sworn  to  by  Thomas  C.  Kennedy  on  September  4,  1930,  in 
substance  that  plaintiff *s  demand  is  for  the  sum  of  ,4,250,  "due  and 
owing  from  defendant  to  plaintiff  under,  its  written  agreement  dated 
November  2.  19291*  and  that  there  is  now  due  to  plaintiff  from 
defendant,  after  allowing  to  it  all  just  credits,  etc.,  the  sum  of 
$4,250. 

To  the  declaration  defendant  filed  a  plea  of  the  general 
issue,  accompanied  with  an  affidavit  of  merits  by  its  president* 
and  with  a  written  demand  for  a  jury  trial*  On  October  15,  1931, 
defendant,  by  leave  of  court,  filed  an  additional  plea,  accompanied 
with  an  amended  affidavit  of  merits  by  its  president.  In  the  plea 
it  is  alleged t 
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That  defendant  Is  a  national  bank*  organised  under  the 
Satioaal  Banking  Lavs  of  the  United  States  J  that  "neither  its 
charter  nor  the  said  law  gireo  to  defendant  any  power  or  authority 
what  ever  to  guarantee  payment  of  the  indebtedness  of  any  other 

on*  firm  or  corporation,  or  to  repurchase  bonds  at  maturity, 
but  requires  that  defendant  in  buying  and  selling  investment 
securities  shall  do  so  without  recourse |"  and  that  the  "supposed 
guaranty  or  repurchase  agreement  of  the  said  B.  H.  Blankenheim, 

bier,  u-,  set  forth  in  plaintiff's  declaration,  is  ultra  Tires, 
and  void.* 


In  the  amended  affidavit  of  merits,  filed  with  the 

tonal  plea,  it  is  ntatedi 

That  there  is  not  owing  to  plaintiff  from  defendant 
the  sun  of  $4,250,  or  any  other  sumf  that  the  supposed  agreement 
set  forth  in  the  declaration  "is  not  ths  agreement  of  defendant 5" 
that  -Jefend  >.nt  never  authorized  or  empowered  anyone  to  execute 
the  same;  that  defendant  is  a  corporation  organized  under  the 
Banking  Laws  of  the  United  States}  that  under  the  provisions  of 
said  laws  def mdant  "had  no  power  or  authority  to  enter  into 
said  supposed  agreement  mentioned  in  plaintiff's  declaration)" 
an*  that  "such  agreement  in  ultra,  Tires  and  void^" 

To  the  additional  plea  plaintiff  filed  a  replication  in 

vshich  ehe  alleged: 

*Tnat  if  defendant  by  itn  lawBwas  prohibited  from  buying 
and  tfilUng  the  securities  set  forth  and  described  in  plaintiff *s 
declaration  and  was  not  authorized  by  the  National  banking  laws  of 
the  United  otates  to  enter  into  the  agreement  with  plaintiff  to 
receive  her  money,  then  it  ought  to  return  the  moneys  thus  v^rone;- 
fully  received  by  it  from  plaintiff,  together  with  interest  thereon 
at  the  legal  rate,  -  plaintiff  hereby  offering  and  tendering  to 
return  the  securities  purchased  on  the  alleged  illegal  agreement.* 

On  Ootober  26,  1931,  by  leave  of  court,  plaintiff  filed 
am  additional  count  in  Tdiich,  after  mentioning  the  acecution  and 
delivery  by  defendant  of  the  repurchase  agreement  of  November  2, 
1929,  etc.,  It  is  alleged  that  she  then  and  there  paid  to  defendant 
for  suid  bonds  the  cum  of  $4,004#47,  and  received  the  "bonds  from  it| 
that  when  they  matured,  viz.,  July  15>  1930f  she  presented  thea  te 
defendant  and  "demanded  that  it  repurchase  said  bonds,  but  that 
defendant  refused  and  still  refuses  so  to  dot"  tba*  defendant  "new 
claims  that  said  agreement  was  prohibited  by  the  national  Banking 
Aot  and  that  it  had  no  right  te  execute  the  samel"'  that  by  reason 
thereof  "plaintiff  tenders  said  bonds  in  open  court  and  demands  the 
return  of  the  consideration  paid>  plus  accrued  interest  thereon  fro* 
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the  date  of  said  sale}*  and  that  It  is  defendant's  duty  to  repay 
the  sans  to  her,  out  that  after  repeated  demands  defendant  still 
refuses  so  to  do|  to  plaintiff's  damage,  ete.   Accompanying  the 
additional  count  is  plaintiff's  affidavit  in  which  she  states 
"that  the  nature  of  her  claim  is  for  moneys  had  and  received  by 
defendant  from  plaintiff,  as  is  more  fully  set  out  in  said 
additional  count j*  and  that  there  is  due  to  her  from  defendant , 
after  allowing  all  its  just  deductions,  etc.,  the  sum  of  ;'4,0O4#47, 
plus  interest,  ete*  To  the  additional  count  defendant  filed  a 
general  demurrer,  Out  on  ifovember  5,  1931,  the  court  overruled  it* 
On  November  14,  1931,  to  the  additional  count,  defendant 
filed  a  plea  of  the  general  issue  and  two  other  pleas*  In  the 
seoond  plea  it  alleged  that  neither  its  charter  nor  the  Rational 
Banking  i.w  give  to  it  any  power  or  i  uthority  in  Belling  investment 
securities  to  enter  into  an  agreement  to  repurchase  the  sane  at  a 
subsequent  date,  hut  requires  that  such  securities  be  <=told  "without 
recourse,  '  and  that  the  supposed  repurchase  agreement  mentioned  is 
"ultra  vires  and  void."   In  the  third  plea  there  are  similar 
allegations  and  the  additional  allegation  that  "the  only  benefit1* 
received  by  defendant  for  the  execution  of  said  agreement  "was  the 
payment  to  it  of  one-half  per  oent  of  the  face  value  of  the  bonds 
mentioned  in  said  agreement,  or  twenty  (#20)  dollars*"  .vccampanyiag 
the  pleas  is  an  affidavit  of  merits,  stating  inter  alia  that  under 
the  provisions  of  the  basking  laws  of  the  United  states  defendant 
"had  no  power  or  authority  to  enter  into  the  agreement  mentioned 
in  plaintiff's  declaration!  th  t  such  agreement  is  ultra  vires  and 
voidl  and  that  the  only  benefit  received  by  defendant  an  account  of 
said  contract  was  the  sum  of  twenty  (#20)  dollars,  paid  as  the 
consideration  for  the  execution  of  the  same.* 

In  plaintiff's  replication  to  the  third  plea  she  alleged 
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that  *if  defendant  was  by  said  national  Banking  Laws  prohibited 
from  entering  into  the  agreement  with  plaintiff  ",0  receive  her 
money,  then  it  ought  to  return  the  money  thus  wrongfully  received 
by  it;  that  the  benefits  received  by  drfendcnt  from  ple.int.iif  were 
not  the  sum  of  $20,  as  alleged  in  said  third  plea  to  the  additional 
count*  but  that  it  received  the  entire  amount  from  plaintiff  as  set 
forth  la  said  additional  count |  and  that  defendant  ought*  therefore, 
to  return  the  entire  consideration  received  by  it |  and  plaintiff 
hereby  offers  and  tenders  to  return  the  securities  purchased  on  the 
alleged  illegal  agreement." 

On  the  trial  plaintiff  testified  in  her  own  behalf  and  she 
called  as  a  witness  for  her  Dr.  Leo  Awotin,  a  physician  and  surgeon 
practicing  in  Chicago.  She  also  introduced  in  evidence,  in  additioa 
to  certain  other  writings,  the  repurchase  agreement  and  the  four 
bonds  referred  to  in  the  declar-  tion.  For  defendant  Daniel  K*   Heoly> 
its  president,  tvtified,  and  he  gare  further  testimon;,'  vhon  cr.lled 
by  plaintiff  in  rebuttal.   Certain  oth"»r  ritings  «wre  offered  by 
defendant  txnt\   received  in  evidence,    t  tme  conclusion  of  plaint iff»» 
eetdence  in  ehief,  and  again  at  the  close  of  all  the  ?vidonoe»  defend- 
ant moved  for  a  directed  verdict  in  its  favor,  but  the  motions 
severally  were  denied*   While  plaintiff  was  on  the  stand,  her 
attorney,  in  nor  behalf,  and  with  her  consent,  formally  tendered  the 
four  bends  to  defendant  "if  defendant  will  pay  back  the  four  thousand 
and  odd  dollars  paid  to  it  for  them."   A.  part  of  plaintiff's 
testimony  is  in  substanee  as  follows t 

My  occupation  is  that  of  housekeeper  for  Dr.  Awotin.  I 
was  at  the  offices  of  defendant  bank  in  Chicago  on  November  1st  and 
2nd,  Iflta  and  Dr.  Awotin  was  with  me.   e  had  conversations  *<ith 


want  to  buy  thoca 'bonds  as  1  donH  know  anything  about  them,  how 
good  or  hop  bad  they  are.-  Blankenheim  then  aekedi  *  ould  you 
buy  the  bonds  from  us  if  we  agreed  to  repurcha»<r  them  from  you  at 
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Maturity  (July  15,  1930) ?•   >.ad  I  "asked  what  were  the  terms?" 
He  replied  "If  you  buy  these  beads  franc  us  new  and  pay  98  per  one 
hundred  down,  we  will  promise  and  agree  to  repurchase  thai  from 
you  at  p  r  value."  Then  I  said*  "I  want  a  contract;  will  jovl 
please  rrite  it  down?*   /hereupon  Blankanhelm  said!  "If  you  want 
ue  to  write  that  in  a  contract,  you  will  have  to  pay  a  half  cent 
mere  for  making  the  contract."   I  replied!  "I  will  pay  the  b*lf 
cent  more  for  you  to  wake  the  contract,*  ,jad  "I  paid  V8-1/2  per 
hundred?  and  I  accepted  the  contract;  and  I  paid  altogether  for 
the  bonds  *4,004.47."   After  I  had  received  the  four  bones, 
Blankenheim  said;  "Sow,  you  will  have  nothing  to  worry  about  en 
these  bonds;  as  seen  ar  they  pre  du«»  you  will  get  your  c  sh." 
The  four  bonds  now  shewn  me  are  the  same  bends  I  reoeived  at  that 
time.   Thereafter  X  collected  on  the  coupons  vhich  became  due 
on  January  15,  1930.  I  didn't  collect  on  the  coupons  which  matured 
on  July  15,  1930.  I  never  received  any  other  rionej   on  th;  bonds* 

hen  the  bends  matured,  July  15,  1930,  I,  in  company  with  ir.  Awotin, 
again  saw  Blankenheim  at  the  bank.   1  offered  him  the  four  bonds, 
but  he  said!  *I  can*  t  buy  your  bonds  because  you  will  have  to  see 
Mr.  He^ly,  president  of  the  bank."  A  week  or  so  later,  Dr.  Awotin 
and  I  saw  Mr.  Healy  at  his  oftiee  at  111  est  Washington  street, 

hie-goj  I  of  ered  the  bond?  to  himf  but  he  raid  that  the  bank 
"haun* t  any  money  to  purchase  thoce  bonds."   nd  that  "as  soon  as 
he  get  the  money  he  /.ould  purchase  them,"  and  HM  the  bank  had 
become  "merged"  with  another  bank* 

Dr.  Awotin  in  his  testimony  corroborated  plaintiff  as  to 

the  purport  of  the  conversations  had  ith  blankenheim  on  November 

1st  and  and,  St8f|  and  as  to  the  execution  and  delivery  to  her  by  the 

bank  of  the  repurchase  agreement  and  the  telivery  of  the  four  jonde 

to  her.   Be  further  testified  in  parti 

"After  these  bonds  .ere  deliver^  to  Mies  Kimen  I  was  at 
the  Atlas  Bank  with  her  several  times.  *  *  On  July  13$   1930,  I  wae 
present  with  her  at  the  uect  £ide  Hational  Lank.  ISM*  is  the  bank 
that  o on t- olid -i ted  -ith  the  tlas  Bank.   fe  there  saw  blankenheim^ 
Miss  Eimen  said!  'Here  are  the  bonds  and  I  want  you  to  repurchase 
then.1   He  said:   »I  can»t  repurchase  them;  you  will  have  to  see  Mr # 
Healy  first  about  the  bonds;  he  has  soia- thing  to  say  to  you.1   Aout 
a  reek  afterwards  we  saw  Healy  and  had  a  conversation  with  him* 
Miss  Kimen  said*   *I  have  brought  tfcese  bond^  to  you  u©  repurchase ; 
blankenheim  told  me  to  see  you  about  them.»  Healy  taid;   'I  have 
no  moneys  the  present  time  to  repurchase  them;  the  bank  is  nxrgedf 
as  soon  as  I  get  the  money  I  will  repurchase  the  bonds  from  you|  *  * 
I  authorized  the  cashier  to  sell  you  these  boado  and  asks  "ith  you 
a  written  oontraot;  I  am  liable  for  the  bonds,  but  now  there  is  no 
money  on  hand.*  Healy  said  to  me  that  the   tlas  Bank  ar  rged  with, 
the  'est  Side  Katlenel  3:nk;  that  the  bank's  assets  are  tied  up  *  * 
and  that  she  would  have  to  writ  for  a  few  months." 

Defendants  witness,  Healy,  its  president,  testified  im 
part  substantially  ae  follows I 

That  Olankenheim  MM  M*  «n  officer  of  the  Atlas  Bank 
(defendant),  or  an  employee  of  it  or  in  any  way  connected  with  it, 
on  July  15,  1930;  that  MM  Atlas  Bank  went  out  of  business  on  June 
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21,  1930,  and  w.s  closed  and  is  still  closed;  that  ite  assets 
''ere  turned  over  to  the  rest  ide  national  Bank  upon  the  latter'* 
assumption  of  its  deposit  liabilities;  that  it  is  not  a  fact 
that  th        ank  "merged"  ritfa  the  eet  3ide  Bank,  nor  did 
they  "consolidate,*  that  he  (the  witness)  ner-r  held  any  office 
in  the  est  ide  Baftk*  or  hai  anything  to  do  with  its  business 
affairs |  that  up  to  June  21,  1950,  Blankenheim  was  the  cc  shier 
of  the  Atlas  Bank  find  the  active  man  in  its  affair  a?  that  oa  that 
day  he  severed  his  official  con.r3c;ion  with  it,  and  when  its 
assets  were  turner  over  to  the  .e.it  .Jide  isaak  he  was  made  an 
assistant  cashier  of  the  later  bank}  that  when  the  Mlas  Bank  was 
closed  he  ithe  witness)  procu.  :  ;  the  r cbigaatioas  of  all  of  its 
officers,  and  he  has  been  aad  is  no*  acting  as  the  liquidator  of 
the  bank}  that  the  "Comptroller  did  not  clooe  *ne  banki*  that 
jra   the  bank  ceased  doing  business  hs  (the  witness)  had  no 
active  managsment  ia  the  affair a  o*  the  bank;  that  he  never  knew 
ttmtH  ir-hoy-ly  after  July  15,  1930,  when  Jr.  Awotin  and  Miss  Kimea 
saw  Blankenheim  aad  demanded  payment  of  the  amounts  oi  certaia 
beads  which  they  had  purchased  of  the  bank,  thai  the  bank  had  cold 
bonds  vita  an  agreement  to  repurchase  them;  end  th;  t  Dr.  iwotin 
and  Miss  Aimen  axe  the  only  tro  having  claims  against  the  bank 
based  upon  such  repurchase  agreements. 

That  about  a  week  after  July  15,  1930,  !)?•   Awotin  and 
Hiss  Kimea  had  u  conversation  with  him  at  his  of  ioe;  that  -•  t  *,hat 
time  ha  did  not  state  that,  as  pr<5<  ident  of  defendant  bank  or 
otherwise,  he  had  authorized  the  execution  of  the  repurchrse  agree- 
ment sued  upon,  or  that  hs  or  the  bank  were  liable  upon 
ment  to  pay  back  the  amount  ol    the  bonds;  that  on  the  contrary  hs 
stated  to  them  that  he  "could  not  recognize  the  agreement  because 
it  was  against  the  lawj"  that  "31ankenheim  airver  had  aay  business 
signing  it,       ii  hs  paid  the  money  demanded  hs  "would  bs 
viol" ting  the  law  and  might  become  personally  liable"  and  that  if 
they  wanted  to  make  a  trade  with  him  for  oth-.u-  bonds  ha  would 
personally  /rive  them  some  of  his  own  other  bondu  for  *he  bonds 
in\  u'cvtioni  *hat  subsequently  negotiations  were  had  between  hia\ 
(the  witness)  and  I>r.  /wotin  cone  ;ininr  proposed  tr&ae..  or  sonde, 
but  finally  Dr«  iwatia  seat  *ord  to  aim  that  he  did  not  want  ts 
make  any  of  the  proposed  traders  %    that  I    id  con- 

versation of  July  15,  1930,  he  believed  "that  the  bank  was  aot 
liable  on  *.h*t  agre  ment;*  that  he  then  personally  owned  soma  of 
the  bonds  of  the  oaae  issuei   that  although  thoce  yends  ere  thea 
ia  dr.fn.ult  he  •'still  thought  they  were  good;"  ru\   th~t  he  has 
cince  TsrnTec!  money  oa  tho^e  that  he  owns. 

Ia  view  of  th©  pleadiags#  the  repurchase  agreement  sued 
upon  and  the  evidence,  including  the  testimony  of  plaintiff ,  we  are 
•f  the  opinion  that  the  trial  court  erred  in  not  granting  de.ead- 
aat's  motions  to  ia^truot  the  jury  to  return  a  verdiot  ia  its 
favor  and  ia  eatering  the  judgment  in  uueetioa.  The  r  espectire 
contentions  of  opposing  counsel,  hers  made,  are  substantially  the 
same  as  some  of  the  contentions  made  ia  the  Awotin  ease,  ft*  37307, 
ia  *hich  it  appears  that  a»  action  was  brought  upo*  a  similar 
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agreement  and  ia  vhioh  ease  an  opinion  h        his  day  been  filed. 
For    the   r-'i&oa^      -  ited   in  tihat  opinion,   *aA  particularly  because 
of    *b«  decisions  ings  In  the  re2«ntly  adjudicate J   esses 

•f  Knaae  t.  jfed leon  and  Kedale  State,  i&nJL,   384  111.   554,  and 
Texaa  A  .PacUlc  Eailit&v  Co.  v.  i»ottorff .  54  U.  S.    Sip.  Ct.  Sep., 
So.  7,  pp.  41S-20  (discussed  in  our  ojinion  in  the   ^tretin  case) 
It  nea»s  ole*.r  to  ua  that  the  agreement  herein  suod  upon  is 
beyond  the  powers  of  defendant  Dunk  to  oaks  nnd  is  void  upon  the 
grounds  of  public  policy,   and  that,   therefor?,   it  cannot  be 
enforced  by  tiny  cou/t  and  the  preesnt  judgment  should  be  reversed 
without  a  remandment  of   the  c&uee.       tod    ingly,  the  judgment  of 
the  circuit  court  of  Cook  county,   entered  against  defendant  on 
Januajy  30»  1952,   is   reversed* 

witlliv an,   -'.  J»,    MM     c&nlan,  J.,   concur* 
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JOSSPHIin  KASTRO,   administratrix 
Of   the  Estate  of  JOKU  KA3TP0, 
Deceased) 

Itefendant  in   irrort 

T» 

C.   J.  MoCraiHS  and  HAE3Y  W# 
SRUX3BDAL3, 

Dsf end ants. 


I ::  Y     .   NO  0PA2B, 

Plaintiff  in  ;5rror. 


jSHROR  TO 
CIRCUIT  court, 
COOK  CCUlfTY, 

27  5  I.A.  63 


6 


MR,   JUSTICE  SCAHLAH  DFUYHiaD  fHS  0PXMX01  OF    rH3   COlEiX, 


John  Eastro,  plaintiff,  oued  c#  J#  JicOuire,  Harry  w# 
Xordendale  and  Chicago  Industrial  Construction  Company,  a  cor- 
poration*  in  ease*       There  was  a  trial  Before   the  court  with  a 
jury  and  at  the  conclusion  of  plaintiff's  evidence  defendant 
Chicago  Industrial  Court ruction  Company  was  dismissed  from  tho 
case.       The  jury  returned  a  verdict  finding  defendants  MoGuire 
and   Mo  rd  and  ale  guilty  and  assessing  plaintiff's  damages  in  tho 
sum  of  $2,000.       Defendant  Vordendale  has  sued  out  this  writ  of 
error  to  reverse  a  judgment  entered  upon  the  verdict,     rvfter 
tho  judgment  was  entered  John  Kastro,  plaintiff,  died,  and,  upon 
motion,  Josephine  Kastro,  administratrix  of  his  estate,  has  hem 
substituted  as  defendant   in  error* 

The  declaration  consists  of  four  counts.  The  f i- :at 

alleges  that  on  Haroh  1,  1929,  plaintif  i  woe  in  possession  of  tho 

premises  known  as  2100  Fulton  street,  in  Chicago,  hy  virtus  of  a 

tenancy  that  existed  Between  plaintiii  and  the  o..nax  of  tho 

premises |  that  he  was  conducting  a  restaurant  business  in  the 

premises  and  owned  and  controlled  personal  prop  r^y  used  therein 
and  enjoyed  a  lucrative  and  profitable  business;  that  In  tho 
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early  part  of  February,  1929,  the  owners  of  the  premises  sold 
their  interest  to  defendants  or  some  one  or  more  or  them,  subject 
to  the  right  of  plaintiff  to  the  possession  of  the  premises;  that 
defendants  knew  that  plaintiff  was  entitled  to  the  peaoeful 
possession  of  the  premises  and  that  defendant  Sordendale,  acting 
with  the  knowledge,  acquiescence  and  consent  of  the  other  defendants, 
recognised  the  tenancy  of  3l  in^iff ,  and  on  Urch  2,  1929,  receiwsd 
and  accepted  rent  fox  the  premises  from  plaintiff,  and  that  it  warn 
the  duty  of  defendants  to  aos  interfere  with  the  peaoeful  possession 
of  the  premises  by  plaintiff  or  to  *il fully  ox  wantonly  injure  his 
property  or  bualnsssf  that  defendants,  on  April  6,  1929,  forcibly 
entered  the  said  premises  and  by  lores  destroyed  the  personal 
property  of  plaintiff  and  wrecked  and  tore  down  the  ouilding  wherein 
said  premises  wore  located,  thereby  destroying  plaintiff *s  property 
and  his  Business.  The  second  count  alleges  that  plaintiff  sintered 
into  an  oral  agreement  with  Jennie  McJiaais  Van  wyck,  the  owner  of 
the  premises,  % heresy  she  leased  and  deoised  to  plaintiff  a  certain 
store  therein  for  the  purpose  of  operating  a  restaurant  and  that 
plaintiff  installed  rarious  fixtures  therein  and  -r.,-..   engaged  in  the 
operation  of  a  restaurant  business  from  ..hioh  he  enjoyei  a  lucratlTS 
income,  which  restaurant,  fixtures  and  good  .  Ill,  on  pril  6,  19299 
had  a  fair,  usual  and  reasonable  marke,  value  of  #10,000 |  that  the 
first  part  of  February,  1929,  defendant  Sbrdendale  purchased  ths 
premises  from  the  said  Van  yck,  subject  to  km*  limits  of  plaintiff 
therein,  and  said  defendant  -hen  and  there  entered  into  an  agreement 
or  arrangement  *ith  defendants  *ao3nire  and  fsltm  Industrial 
Construction  Company  and  e  ch  of  them  for  the  razing  or  destroying 
of  the  building  and  the  construction  of  a  now  building*  against  the 
rights  of  plaintiff,  and  that  the  defendants  know,  or  hy  the  exeroiss 
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of  ordinary  care  oa  their  part  could  hare  known,  that  plaintiff 
waa  entitled  to  the  peaceful  possession  and  use  and  occupation  of 
tlie  presdses,  but  ihut  said  defendants,  acting  with  the  knowledge, 
ac quiescence  and  consent  of  one  another,  and  contrary  to  the  rights 
of  plains,  iff*  will  ally,  wantonly  and  maliciously,  on  April  6,  1-29, 
wrecked  and  ra*ed  the  building,  thereby  totally  destroying  plain- 
tiff's personal  property  and  hiki  business,  etc*   The  third  count 
alleges,  later  alia,  that  on  February  1,  1929,  defendant  Sordondalo 
purchased  the  fee  to  the  building  in  question  for  the  purpose  of 
construe  ting  a  new  building  thereon,  subject  to  the  rights  of  plain* 
tiff,  and  that  said  defendant  made  divers  offers  to  plaintiff  for 
the  purchase  of  the  restaurant  and  the  right  to  the  possession  of 
the  preaises,  which  wore  wholly  inade  uate  and  which  plaintiff  re- 
fused to  accept,  and  that  said  defendant  conspired  with  the  other 
two  defendants  to  deprive  plaintiff  of  his  business  and  his  personal 
property  and  his  right  to  the  peaceful  possession  of  the  store,  ani 
that  in  pursuance  of  the  said  conspiracy,  they,  on  pril  6,  1929, 
Maliciously,  wilfully  and  wantonly,  during  the  absence  of  plaintiff 
and  after  business  hours,  razed  and  wrecked  the  building,  thereby 
destroying  all  of  plaintiff's  personal  property  and  depriving  hi*  of 
hie.  right  «o  the  peaceful  possession  of  the  preadaes*  etc*  ri*he 
fourth  count  is  in  substance  like  the  third*   defendant  Sordendale 
filed  the  plea  of  the  general  issue  and  two  special  pleas*  too 
Tirst  special  plea  denied  that  plaintiff  was  a  tenant  of  his,  or 
that  he  r  cognized  the  alleged  tenancy  of  plaintiff*   The  second 
special  plea  denied  that  defendant  fforoendale  "Managed,  operated, 
Maintained  or  oenirolle   ny  Instrument  all  ty  brought  to  bear  upon 
the  alleged  property  of  the  plaintiff*"   So   point  is  aado  as  to 
the  ploudlngs* 
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in  error 
Plaintiff/  contends  that  the   trial  court   tyred   la  per- 
mitting pl'tatiff  aad  oae  or  Ma  witaesses   to  testify  bo  alleged 
conversations  betwesa  plaintiff,  defendants  Hordendale  aad  MeGuira* 
aad   the  president  of  the  Chioa^a  Industrial  Oonetruetieu  Company. 
Plaintiff  and  hi;    <?ltnees*  Jackson*   te. tif led,   in  substance,    that 
in  these  c  oarer  potions  defendant  Itordsndale  first  offered  plaintiff 
#2,600  If  the  latter  would  giro  up  his  right  to  occupy  the  premises* 
and  that  upon  th:   refusal  of  plaintiff  t©  accept  the  offer  So id end al© 
raised  tha   ©ffsr   to  |3,50G|      that   plaintifi   refused  to  accept   this 
off  n    Hoi    insisted   that  he  was  entitled   to  $10,000 J   that  plaintiff 
then  reduced   the  amount   to    < 7,500,  aad  finally  ta  $6,500*  aad  that 
during  the  conversations  defendants  threatened  they  would  wreak  the 
promises*  anyhow*  if  plaintiff  did  aot  accept  defendant  Jordcmdale'o 
offer  and  vaoate  them*     Defendants*   evidence   was   to   the  effect  that 
no  such  convet  eat ions  ever   took  pla©#  and  that   the  testimony  of  plain* 
tiff  aad  Jackson  in  refoxenoe   thereto  was  false,  in  toto«        defendant 
lordendale  here  contends  that  plaintiffs*   aforesaid  evidence  simply 
tend   J  to  show  a  proposition  made  hy  lordendale  to  plaintlf"  for    the 
purpose  of  effecting  a  ooapomlse  and    that   such  rvldenoe  was   there- 
fore incompetent  aad  was  highly  prejudicial  to  defendants.     After 
a  oareful  sxamiaatien  of  the  record  we  are  not  satisfied   that  defend- 
aata  preserved,  by  apt   objection*,   the  point  thsy  no*  made,     Moraov  r» 
part,  at  least,  of  the  testimony  was  competent,  (a)  as  tending  to 
prove  the  alleged  conspiracy  of  defendants,  and   lb)   as  evidence  hearing 

upon  ths  que a ti on  of  malice* 
in  error 
Plaintiff /strenuously  argmeethat  the  verdict  is  clearly 

contrary  to  thts  manifest  weight  of  the  evidence.       In  passing  upon 

this  contention  we  iuve  read   the  bill  Of   exceptions*   and  after  a 

oareful  considers  lea  of  the  evidence  we  nave  reached  the  conclusion 

that  the  instant  ooateatloa  is  a  meritorious  oao.     As  this  e  ase  may 
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fce  tried  again  vr«  purposely  refrain  Tram  analysing  and  cowmen, inf 
upon  certuia  facte  and   circums  tr-iaoes   that  hare   forced  us  to  this 
conclusion* 

As  the  Judgment  against  defendants  acquire  and  Ibrdendals 
is  a  unit,   the  Judgnem  as  to  tooth  defendants  swat  be  rerersed*     Tan 
Judgment  si*  the  Circuit  court  of  Cook  county  is  reversed  find   the 
cause  is  remanded  t*x  a  new  trial* 

WPtmSSV  AW  B2KAJEUB* 

5uilivaa»  sr.  j.,  and  Gtridlay*  J.»  concur* 
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JAMBS  J.  BROWHf 

Appellant , 

V. 

:I3M  SMITH-PUTMAM  NAVIGATION 
COUP ANY,   a  corporation, 
'  ppellee. 


u 


APPKAL  PROM  MUNICIPAL 
COURT   OF  CHICAGO, 


>  2  75  I.A.6381 


MT  .  TVBUGJi  iiCAHLAH  MOttVKBED  TH3  OPINIO*  OF  TH3  COURT* 

This  ia  an  action  of  the  fourth  cl&eo  in  !he  LSunicipal 
court  of  Chicago  for  damages  alleged  to  have  been  austuined  to 
plaintiff's  boat,  the  ■  Alberta,"  which  was  "rammed  or  struck"  by 
defendant's  barge,  "iiaterial  Jarvice."   Plaintiff  sued  to  reoover 
#204»20.   The  case  was  heard  by  the  court,  without  a  jury,  and 
there  was  a  finding  and  judgment  in  favor  of  defendant.   This 
appeal  followed. 

jo  question  arises  upon  the  pleadings.   Mo  propositions 
of  law  or  fact  were  submitted  to  the  trial  court. 

Plaintiff  contends  that  "the  finding  and  judgment  are 
contrary  to  the  manifest  weight  of  the  evidence,"  and  that  defendant's 
negligence  was  the  proximate  cause  of  the  accident* 

At  the  time  of  the  injury  to  plaintiffs  boat  the  city 
of  Chicago  was  engaged  in  building  the  foundations  of  a  new  bridge 
over  the  Chicago  river  at  Halsted  street  and  had  constructed  a 
temporary  bridge  just  east  of  the  d*  id  foundations.   a  tug,  or 
scow,  and  derrick  were  "standing"  or  "laying"  in  the  draw  ef  the 
bridge,  thereby  obstructing  the  passage  of  boats  through  the  draw* 
"They  were  delivering  material  supplies  or  something.*   The 
Alberta,  a  47-foot  power  cruiser,  was  moored  at  the  Keith  Boat  A 
Engine  Company  i ock,  located  between  205  and  300  feet  west  of  the 
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foundationa  of  the  new  bridge.  The  barge  Material  Service,  a 
conveyor  boat  built  for  carrying  gravel »  sand,  coal  and  other 
materials,  had  a  length  of  240  feet,  a  b<  -m   of  41  feet,  and  moulded 
depth  of  16  feet.  Its  captain,  Charles  £•  Brown,  had  been  a  steam- 
boat Master  for  25  years,  "held  licenses  all  over  the  Great  Lakes," 
and  had  sailed  the  lakes  for  50  years*  The  Material  -ervaoe  left 
Lockport,  Illinois,  with  a  2,200-ton  cargo  of  gravel  and  sand,  about 
11  o'clock  p.  au  November  14,  1932,  and  proceeded  down  the  Drainage 
canal  and  the  Chicago  river,  and  about  5  o'clock  a*  m.  November  15 
had  reached  a  point  about  450  or  500  feet  west  of  the  new  bridge. 
bout  50  feet  beyond  that  point  there  is  a  bend  in  the  river.  It  is 
conceded  that  before  reaching  the  bend  the  Material  Service  "blew 
one  long  whistle,  a  signal  for  the  bend."   "The  purpose  of  the  bend 
whistle  was  to  locate  obstructions  in  the  channel  and  when  we  don't 
hear  any  response  from  that  whistle  we  as  ume  that  it  is  clear  and 
go  ahead.  That  thistle  is  provided  for  by  law."   Captain  Brown 
received  no  response  to  his  signal.   as  his  testimony  is  all- important 
in  the  determination  of  this  case,  we  will  refer  to  it  at  some  length* 
He  stated  that  after  he  received  no  response  to  his  signal  he  pro- 
ceeded, at  a  moderate  rate  of  speed,  until  he  reached  about  the 
elevator  below  Halsted  street)  that  as  there  was  no  response  to  his 
signal  he  assumed  the  way  was  oleer,  that  there  was  nothing  in  the 
draw  Sf  the  bridge,  and  that  he  could  go  ahead)  that  after  he  came 
around  the  bend  he  notice!  the  scow  in  the  draw  of  the  temporary 
bridge,  which  was  then  about  400  feet  away)  that  he  immediately 
backed  his  vessel  and  reversed  the  engine  "to  take  the  headway  off 
Sf  her)*  that  there  is  no  other  way  of  taking  headway  off  a  steamer) 
that  she  has  no  brakes)  "that  dropping  an  anchor  would  do  no  good* 
as  it  was  *no  place  of  that  kind,  in  trying  to  drop  anchor  before  you 
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had  got  sufficient  scope  oi?  chain  oat  to  fetch  you  up  it  would 
aot  uo   any  goody  it  vrould  be  damaged,   That  is  a  short  turn  at 
this  bridge,  and  electric  cibles  run  around  there,  and  the  flow 
that  was  incasing  at  that  time,  it  would  not  hare  done  us  any 
good.  *  *  *  There  is  two  of  the  piers  of  the  original  or  old  bridge 
in  there,  and  there  is  a  temporary  bridge  built,  and  then  the  new  m 
the  sub-structure  of  the  new  bridge  was  being  built  at  that  time,  a 
cofferdam  there.  *  *  *   There  is  a  series  of  spiling*  driven  in 
there  on  each  side  and  right  immediately  under  the  swinging  part 
of  the  temporary  bridge  it  is  filled  up  filled  the  span  up  to  the 
top  of  the  water,  then  ut  the  end  landing  pier  it  is  filled  a  full 
span,  and  the  same  thing  applies  on  the  north  side  of  the  river 
there,  there  is  a  pier  built  in  there  and  it  is  built  a  full  span 
so  it  shifts  the  rirer  going  there  and  creates  a  heavy  current* 
*  *  *  It  shuts  off.  I  would  say,  about  125  feet  of  that  river." 
and  leaves  between  these  cribs  "70  feet  of  the  draw*  *  *  *   nd 
in  addition  to  the  sheet  spiling  for  sub-structure  on   the  north 
side  a  sewer  came  out  there  and  they  had  some  sheet  spiling  driven 
in  there  which  extended  out  possibly  8  feet  or  10  and  shut  the 
river  off  there  .-t  that  point,  that  is,  it  would  oreate  a  larger 
current,  a  cross  current  there;"   that  the  effect  on  navigation  of 
the  obstructions  built  out  in  the  river  "created  a  back  current 
there |"  that  there  were  two  of  the  piers  of  the  original  or  old 
bridge  in  there,  "and  there  is  a  temporary  bridge  built*  and  then 
the  new;*  that  a  part  of  the  substructure  extended  out  25  feet; 
•then  this  niche  that  they  had  driven  in  there  would  make  it  come 
out  there  about  35  feet;"  that  as  a  rule  there  was  a  oross  current| 
that  the  normal  flow  of  the  river  was  pretty  wide  there  and  the 
normal  current  would  not  run  over  a  mile  an  hour;  that  "we  used  to 
go  up  through  there  with  our  vessel  working  half  speed,  when  the 
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old  'bridge  wee  in,  and  under  the  coalitions  that  exist  there  now 
we  have  to  work  her  full  speed)  we  can  get  no  greater  air  preesure 
off  the  engine  in  order  to  speed  up,  p.nd.  hare  had  all  they  could 
do  to  go  through  that  hole,  and  there  has  been  timer3  you  could  apt 
make  it  and  hare  had  to  get  lines  cut  and  laid  there J"  that  ft  the 
time  of  th^.  accident  "there  was  fully  a  four  mile  current  right  ia 
that  hole  there  or  better;"  that  the  a  raft  of  the  Material  ^rvice 
at  the  time  of  the  accident  was  " about  thirteen  four  or  lire  forward, 
and  twelTe  feet  six  aft;"  that  draft  means  the  distance  her  hull  was 
down  in  the  water;  that  the  accident  happened  about  5  o'clock,  whaa 
it  was  dark;  that  he  was  on  watch  in  the  pilot  house  and  there  were 
two  "lookouts"  forwaad;  that  he  was  about  400  feet  from  the  draw  of 
the  bridge  whea  ho  observed  that  the  draw  was  blocked  by  a  seow9  and 
he  immediately  backed  the  vessel  full  speed,  which  had  the  effect  of 
stopping  it;  that  there  was  then  a  possible  chance  for  her  to  swing 
from  one  side  of  the  river  to  the  other;  that  the  current  caught  her 
bow  and  set  her  across  the  river;   that  when  you  back  a  vessel  she 
will  not  steer,  and  "if  there  is  any  cross  current  oamlng  down  to 
catch  her  it  will  force  her  over  to  either  side  of  the  river,  the 
opposite  side  that  it  hits  onf"  th  t  to  properly  control  a  vessel 
going  against  the  current  "you  have  to  have  more  headway  *  *  *  Just 
about  the  speed  of  the  curreati"  that  their  bow  swung  across  and 
their  stern  raked  the  side  ef  the  Alberta,  moored  M  the  dock,  and 
they  could  do  nothing  else  except  back  the  veer el.  m,i»     Is  there 
any  ^ay  of  controlling  the  course  or  direction  of  a  vessel  when  aha 
is  in  reverse,  backing?   A.  So,  sir."   On  cross-examination  he 
testified  that  work  was  started  on  the  foundationaof  the  bridge  in 
July,  and  that  the  Material  Service  passed  that  point  on  an  average 
of  three  or  four  times  a  weekf  that  they  h  d  to  back  out  of  there 
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about  thro.^  out  of  five  trips j  th^t  they  expected  they  would  haves  to 
"back  out;  thc.t  they  carried  a  march  li;»ht  and  he/!  two  lights  in 
order  to  show  the  entire  river  on  Mmtl  side  at  all  times;  that  the 
litjht  wan  turned  on  this  particular  bend;  that  in  order  to  3ee  tho 
temporary  structure  one  '?ould  have  to  he  ahout  abreast  of  the  C, 
B.  ft  .•  Elevator  (witness  here  indicated  upon  a  map  or  ohart  the 
point  rt  which  he  could  first  ree  the  temporary  structure);  that  at 
that  point  they  \ ere  gnjfanj  ahout  3  miles  an  hour)  that  if  they 
reversed  the  engines  when  they  were  going  three  miles  an  hour  they 
could  not  control  the  ship;  that  when  they  were  r.bout  450  or  500 
feet  from  the  posts  of  the  new  bridge  "I  blew  the  whistle  and  got 
no  reply  y.nd  I  took  for  granted  there  was  nothing  there,  and.  pro- 
ceeded up  the  river  j1*  that  as  soon  as  he  got  around  the  bend  "and 
saw  nothing  there1'  ho  "sped  up;"  th<.t  he  turned  off  the  engines  and 
reversed  when  he  was  probably  350  feet  from  the  bridge;  that  the 
river  is  about  200  feet  vide  at  the  point  where  he  first  saw  a  scow 
at  the  bridge;   that  ho  immediately  reversed  the  engines  and  the 
vessel  want  forward  about  300  feet,  "mybe  a  little  better,"  within 
50  foet  of  the  scows;   that  in  going  backward  the  current  hit  her 
bow  and  set  her  across  the  river;  thnt  he  knew  about  the  currents 
in  the  draw;  ""  v#  There  was  not  anything  unusual  on  that  day?  A. 
Yes,  sir,  each  time  you  would  go  up  you  would  hit  something  different. 
The  river  is  not  straight  enough  for  you  to  0001"  that  •♦going  up 
there,  there  is  some  scows  sitting  in  the  draw,  and  then  there  would 
be  a  derrick  scow  in  alongside  the  new  work  that  was  going  on,  and 
that  would  shift  your  current.  *  *  *  I  didn't  know  that  condition 
was  going  to  stay  there |"  that  if  he  had  had  a  searoh  light  turned 
on  that  point  hs  could  not  have  seen  there  was  a  scow  there  in  twice 
that  distance  because  of  steam  rising  from  the  dock  or  derrick,  or 
the  derrick  soowp  "a  little  steam;*  that  he  would  3ay  the  stern 
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400  feet  from  the  bridge  when  he  first  saw  the  scowl  that  they 
operate  from  the  stern  ex  the  boat  because  the  pilot  house  is  on 
the  aft  end |  that  the  bow  was  approximately  200  or  300  feet  from 
the  spot}  that  they  watch  for  obstructions  with  which  they  may  come 
in  contact ,  and  that  is  why  they  hare  lookouts  forward!  "I  don't 
know  whether  it  (the  map  shown  him  by  counsel  for  plaintiff)  is 
correct  or  not,  but  the  river  is  not  straight  enough  for  y*u  to  see, 
there  Is  a  bend  right  there  at  that  temporary  Halsted  street  bridge 
(indicating  on  the  map).  *  *  *  That  temporary  draw  comes  about 
that  angle  (indicating)  a  little  angle  in  the  river  here,  and  there 
are  two  abutments  of  the  old  bridge  sits  here,  no  here,  o  when  you 
come  up  here  to  this  point  here  that  obstructs  that  point,  you  got 
to  come  around  this  bend  and  get  up  along  here  in  order  to  look  up 
through  the  draw  there  j"  that  he  knew  that  until  he  got  to  the  place 
indicated  on  the  map  by  the  \;ord  "of"  he  could  not  observe  what  was 
going  on  at  the  temporary  bridge ;  that  not  hearing  any  thistle  or 
anything  from  the  plant  that  wj*s  working  where  he  assumed  that  every- 
thing was  clear;  that  the  Material  Servioe  has  an  unloader  and  is 
built  to  go  underneath  bridges  and  is  not  a  tunnel-stern  boat,  but 
is  a  regular  boat,  "no  polywog  or  anything  like  that|"  that  "a 
tunnel-stern  boat  is  tunnels  conductible  to  the  propellers  so  the 
water  can  get  to  them,  this  isn't  that  kind  of  a  boat}"  that  in  all 
boats  the  propellers  are  above  the  bottom!  that  he  did  not  know  "if 
there  is  amy  dif ferenee  between  the  rapidity  with  which  you  can 
reverse  the  engines  of  a  tunnel  stern  boat*   I  never  operated  a 
tunnel  beat,  this  is  a  regular  boat,  the  same  as  all  cargo  boats 
in  size,  she  is  net  a  pleasure  boat  or  anything  like  that.  She  is 
a  freight  boat.*  On  redirect  he  testified  that  the  purpose  of  the 
bead  whistle  was  to  locate  obstructions  in  the  channel  and  that 
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whem  they  do  not  hear  any  response  to  their  whistle  they  assume 
that  "it  is  clear  and  go  ahead*  that  whistle  is  provided  for  by 
lawj"  that  half  speed  is  about  three  miles  an  hour*   %,•  Assuming 
yeu  are  going  that  speed  and  her  engines  bein^;  reversed,  about  how 
long  would  it  take  for  the  backing  to  hare  effect?  A..  Why,  it 
would  start  to  hare  effect  immediately.  %*  I  mean  how  long  would 
it  take  before  it  would  stop  her  headway?  A,  I  could  hardly 
estimate  that  in  time,  but  in  distance  I  might  say  that  she  would 
go  probably  250  feet,  maybe  200.   , .   And  that  is  backing  her  at 
full  speed?  A,  Yes,  sir|"  that  they  speeded  up  when  they  got 
to  the  bend  because  of  the  heavy  current  at  that  point;  that  there 
they  "hare  to  gire  her  speed"  "in  ord  r  to  get,  through,"  sometimes 
get  lines  out  and  heare  her  through  the  hole.  On  recroM- examination 
he  testified  that  "there  is  a  certain  point  somewhere  between  200 
and  400  feet  from  the  scow  when  I  first  saw  her  or  approximately 
so.   I  was  probably  50  feet  west  of  that  point  when  I  started  to 
go  full  speed  ahead.  I  do  not  believe  ttevt  I  gained  any  speed 
during  that  50  feeti"  that  they  were  going  three  miles  an  hour 
when  they  started  to  back  the  vessel,  about  half  speed j  that  she 
wae  going  in  the  current  and  "because  of  that  short  bend  there  yon 
hare  to  reduce  speed  but  there  is  not  the  current  there  that  there 
is  in  the  bridge  draw." 

The  only  witness  for  plaintiff  who  testified  as  to  the 
-ccident  was  John  Seirerson,  a  watchman,  in  the  Keith  boatyards. 
The  only  part  of  his  testimony  that  bears  upon  the  question  as  to 
whether  or  not  Captain  Brown  was  negligent  in  the  handling  of  the 
Material  Service  before  and  at  the  time  of  the  accident  is  the 
following:   "Is  there  any  way  a  power  propelled  Teasel  eon  stop 
other  than  by  backing  her  engines?  A.  Yes,  the  other  way  —  ... 
what  other  way?  A.  Getting  a  stern  line  out  on  the  .here  and 
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bucking  UP  against  them.  tc,   /0.1  right,  a.  Yob,  oir,  getting 
lines  out,   .^.  Take  the  Material  Service  as  she  was  that  night 
under  way  in  the  river,  how  wae  she  goin^  to  get  stern  lines  out? 
A.  Well,  -•  ,,     She  would  hare  to  stop,  ouldn* t  Bhe,  ana  cam* 
into  the  dock?   A.  She  would  hare  to  draw  on  the  aide,  the  other 
tide  of  the  river  or  she  could  land  a  man  there  vitk  a  heaving  lino 
and  get  a  line  to  the  shore  moorings  and  out  to  the  heat*   %|  1* 
there  er&   other  way  than  by  getting  a  man  on  shore  and  putting  out 
stern  lines,  in  which  a  steamer  oan  stop  her  headway,  other  than  hy 
backing?   A.  3b,  not  exactly  holding  back,  no*  '<*•   <hat  do  you 
mean  by  not  exactly?  A*  Well,  not  exactly,  because  except  getting 
a  line  out,  that  will  stop  it,  or  throwing  an  anchor  down*  <%• 
Well,  11  she  had  thrown  an  anchor  down  she  *ould  hare  had  to  go  the 
length  of  the  anchor  chain  before  the  anchor  would  hare  any  effect, 
wouldn't  she?  A.   ell,  net  exactly,  o,.  Bet  exactly?  A*  Be* 
Bo,  she  don't;  the  anchor  will  grab  when  it  gate  on  the  bottom." 
Plaintiff  did  not  present  any  expert  testimony  as  to  the  manner  in 
which  the  Material  Service  should  hare  been  handled  at  the  time  and 
place  in  question*  There  is  nothing  in  the  testimony  of  Jeiverson 
to  show  I hat  he  was  qualified  to  giro  an  opinion  on  the  question, 
and  the  trial  court  would  not  have  been  justified  in  finding  defendant 
gull r.y  of  negligence  upon  his  tentlmony,  especially  in  view  of  the 
testimony  of  Captain  Brown* 

fhe  controlling  question  in  this  case  is,  Was  the  defendant 
guilty  cf  negligence  in  the  navigation  of  the  barge?  It  cannot  be 
disputed  that  the  construction  of  the  new  bridge  at  Halsted  street 
materially  increased  the  difficulties  of  navigation  in  that  vicinity. 
According  to  Captain  Brown*  as  a  result  of  the  construction  work  a 
current  JMi  created  which  made  it  necessary  lor  the  barge  to  work 
full  speed  in  order  to  get  through  the  draw  of  the  Halsted  street 
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bridge*  whereas  under  former  conditions  the  vessel  was  able  to 

get  through  under  half  speed.   It  is  shewn*  even  by  plaintiff's 

testimony i  that  as  the  barge  approached  the  bend  in  the  river 

west  of  the  Hals ted  street  bridge*  she  blew  one  long  blast  of 

her  whistle  as  a  signal  chat  he  was  ne  ring  the  bend.  Rule  V, 

U.  S.  Code*  provides! 

"v/henever  a  steam  vessel  is  nearing  a  short  bend  or 
curve  in  the  channel*  vhere,  from  the  height  of  the  banks  or  other 
cause*  a  steam  vessel  approaching  from  the  opposite  direction  cannot 
be  seen  for  a  distance  of  half  a  mile*  uuch  steam  vessel*  whan  she 
shall  have  arrived  within  half  a  mile  of  such  curve  or  bend*  shall 
give  a  signal  by  one  long  blast  of  the  steam  whistle,  which  signal 
shall  be  answered  by  a  similar  blast*  given  by  any  approaching 
steam  vessel  that  may  be  within  hearing.  Should  such  signal  be 
so  answered  by  a  steam  vessel  upon  the  farther  tiide  of  such  bend* 
then  the  usual  signals  for  meeting  and  passing  shall  immediately 
be  given  and  answered |  but,  if  the  rirst  alarm  ri^nal  of  such  vessel 
be  not  answered*  she  is  to  consider  the  channel  dear  and  govern 
herself  accordingly.*   (Sec.  203,  Title  33,  U.  S»  Code.) 

rhile  this  rule  seems  to  apply  specifically  to  vessels  approaching 

one  another*  nevertheless,  in  the  ecus  of  the  Michael  l&vitt,  28 

Ped.  886*  the  court  refers  to  this  rule  as  requiring  a  precaution 

which  "even  in  the  absence  of  regulations,  would  be  predioated  by 

common  sense  and  common  prudence,"  and  it  seems  clear  to  us  that 

"common  sense  and  common  prudence"  required  the  sco%  and  derrick, 

that  were  obstructing  the  river  draw,  through  .;hich  the  Material 

Service  had  to  pass,  to  give  an  answering  signal  which  would  have 

warned  Captain  Brown  that  the  way  was  not  clear,  and  that  their 

failure  in  that  regard  was  negligence  that  brought  about  the 

accident.  There  is  nothing  in  the  record  to  rebut  the  testimony 

Of  Captain  Brown  that  the  whistle  ho  blew  *is  provided  for  by  law" 

and  that  when  there  was  no  response  he  had  the  right  to  assume  that 

it  was  olear  ahead  and  that  they  mirht  "go  ahead.*  In  his  brief 

plaintiff  contends  that  the  barge,  in  the  exercise  of  ©are  and  caution, 

should  have  done  one  of  the  three  following  things t     *U)  approached 

the  bridge  at  a  slow  speed |  (2)  posted  a  lookout  and  received  proper 
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signals  indicating  definitely  b<  f ore  increasing  speed,  that  the 
river  wns  not  obstructed  by  scows  or  derricks;  or  (3)  gotten  a 
stern  line  out  to  shore  to  r  fcain  control  of  the  boat,*  I*  to 
the  first  t       It  is  undisputed  that  t:he  barge  was  proceeding  at  a 
speed  of  three  ailes  an  hour  and  while  it  appears  that  at  a  point 
about  50  foet  west  of  where  he  ri.rst  saw  the  obstructions  in  the 
draw  of  tho  bridge,  the  captain  increased  the  apeed  of  his  engine, 
this  change  did  not  increase  the  headway  of  the  vessel.  The  captain 
testified  that  it  was  necessary  to  inore&ae  the  speed  of  the  angino 
in  order  to  hare  nufiieient  headway  to  bretaat  the  current  that  existed 
in  the  vicinity  of  the  bridge}  that  to  properly  control  a  vessel 
going  against  the  current  one  must  have  a  headway  at  least  equal  to 
the  speed  oi  the  current  or  the  boat  will  be  subjected  to  the 
"mercies'1  oi  the  current*  It  is  plain  from  his  testimony  that  had 
he  not  reversed  his  engine  there  would  have  been  a  collision  with 
the  derrick  and  the  tug,  with  loss  of  property,  and  possible  loss  of 
life*  &•  to  the  second  point  made  by  counsel  for  plaintiff i  The 
evidence  is  that  there  were  two  lookouts  posted  forward  but  that  due 
to  the  physical  situation  and  the  conditions  existing  at  the  time 
and  place  the  position  of  he  tug  and  derrick  could  not  be  seen  until 
the  vessel  had  rounded  the  bend*   The  third  suggestion  is  predicated 
solely  upon  the  testimony  of  Ceiverson*   The  captain  of  the  Material 
Servioe,  qualified  by  50  years  of  service  on  ve&tsels  on  the  Great 
Lakes,  Ml  of  which  he  served  as  a  captain,  testified  that  he  did  the 
only  thing  that  he  should  have  done  under  the  circumstances.  It  is 
idle  to  argue  that  the  testimony  of  -eiverson  should  have  greater 
weight  than  that  of  Captain  Brown*   The  trial  court  properly  relied 
upon  the  testimony  of  the  latter*   I'roa  a  reading  of  the  bill  of 
exceptions  M  note  that  in  the  cross-examination  of  Captain  Brown 
counsel  for  plaintiff  used  a  chart  or  map  of  the  Chicago  river  and 


- 


I 

; 
i 


'- 

ST: 

■ 


■ 


:  : 


- 

1©  Hid  a:. 
tm  terii  *&»olilO  *dt   to  qjm  to  Jx«*>  0  b«r* 


-11- 

that  Captain  Brovra  indicated  thereon  various  locations  material 
to  the  inquiry  as  well  as  different  obstructions  that  increased 
the  difficulties  of  navigation  at  that  place,  but  the  ohart  was 
not  offered  in  vi  >ence  and  is  not  before  us,  and  we  are  therefore 
denied  an  advantage  that  the  trial  court  had.    e  are  satisfied* 
from  a  careful  examination  of  the  bill  of  exceptions,  that  the 
trial  court  was  justified  in  finding  that  defendant  was  not  uilty 
of  negligence  that  proximately  contributed  to  bring  about  the 
accident  in  question,  and  it  seams  fairly  plain  to  ur  that,  under 
the  evidence  introduced,  the  owner  of  the  tug  and  derrick  is  the 
party  responsible  for  any  damage  plaintiff  has  sustained • 

The  Judgment  of  the  Ifiinicipal  court  of  -hioago  will  be 
affirmed • 

Sullivan,  ?»  J.,  and  Gridley,  J.,  concur. 
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Defendant  in  BJUUHi 

Y. 
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B0ZE13KX,    JOSEPH  J.  SZ3RSKI 
and  JOMIHIK  PIWAHOMAS, 

Defendants. 


PH  J.  EXEK3EI  and 
DOMISIK  PIWAKOHAS, 

Plaintiffs  in  Lrror. 
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MR.  JUSTICE  SCAJSLAlf  Di&IYSHEl  THE  OPIKO*  CP  TH?  COW  T. 


In  the  Municipal  court  of  Chicago»on  October  6,  1031, 
judgment  was  entered  by  confession,  on  a  judgment  note,  for  the 
sum  of  "11,175.50  in  faror  of  the  Universal  ^tate  Bank,  a  cor- 
poration, and  against  Michael  Rozenski,   tella  Kozenski,  Joseph 
J.  "zerski  and  L'oainik  Hwaronaa,  defendants.   On  October  30, 
1931,  defendants  Joseph  J.  Eserski  and  Dominick  J. iwaronae  filed 
a  verified  petition,  in  which  they  prayed  "that  they  he  given 
leave  to  defend  the  action  of  the  plaintiff;  that  the  said  Judgment 
may  he  opened  and  set  aside  so  that  a  hearing  may  be  had  upon  the 
merits j  that  execution  he  stayed  and  that  upon  a  final  hearing  of 
the  above  cause,  the  said  judgment  may  ho  set  aside,  vacated  and 
declared  Tor  naught;"  and  "that  said  petition  he  permitted  to  stand 
as  an  affidavit  of  merits  to  the  statement  of  olsia  filed  herein." 
Oa  January  25,  1932,  it  was  ordered  that  defendants  he  given  leave 
to  appear  and  make  defense  to  the  cause,  the  Judgment  to  stand 
as  security,  and  that  the  petition  stand  as  an  affidavit  of  merits. 


V 


19    1ST 

i 

< 

■ 

« 

. 

Ill 


8 8 9. A.I  SYS 


.    iv.- r>  ">:■;     "  -v.  ■  i'iv       :      :      sn  i,c  hajha;  •   luii  jo's  .  « 

,  lo  awe 

o  ba«   ,- 

f  ...  «  .  .    .  . 

5»Ii 

.'i8  etf  \, 

o*  »iW  o*  ev*el 

•*£.  of  x**  bb*-**'^  *  (MM 

»axf  las :.  :.yjit    \*S lists. 

bn&   b-  «  ■  iflu   i;rf  \:  .  sifi   ,»«tteo  e»w 

beat  a  ot   be:  C  wot*  1 

aialo  to   *n«ei  j»  ■« 

fcu»-'  j At    , 0«0*»  ftrii    o;    *»r:rr 

•  8*i3&w  ■  xu  a*  bo**a  noiJlcaq  •**   **ii*    boa  ,vi:«o«  s« 


-2- 

Upon  the  same  date  defend ant s  demanded  a  jury  trial  and  on  January 
29,  1952,  notwithstanding  the  order  of  January  25,  they  filed  an 
affidavit  of  merits.   On  September  23,  1932,  upon  motion  of  plain- 
tiff, an  order  was  entered  "that  leave  be  and  th«  same  is  hereby 
granted  to  substitute  C.  I«  llerrod,  liec^iver  of  Lniveraal  state  Bank, 
as  plaintiff.   On  Marsh  3,  Ittt*  "defendant"  was  given  leave  to 
file  an  amended  affidavit  of  merits  instaater.  Upon  uhe  trial  a 
jury  returned  a  verdict  ior  plaintiff  in  the  sum  of  s 11, 175.50 •  A 
motion  for  a  new  trial  was  overruled,  and  the  court  then  entered 
the  following  final  judgment:  This  cause  coming  on  for  further 
proceedings  herein,  it  is  considered  by  the  Court  that  final  judg- 
ment be  entered  on  the  verdict  herein,  and  that  the  judgment  rendered 
herein  against  the  defendants,  Michael  hozenskip  Stella  liozenski, 
Joseph  G.  j&erski,  and  1  ominik  Piwaronas,  on  October  6th,  1931,  for 
$11,175*50  stand  confirmed  in  full  force  and  effect  as  the  judgment 
of  this  Court  as  of  the  date  of  rendition  thereof,  and  that  execution 
issue  herein  for  the  amount  of  said  ju  gment  together  with  plaintiff's 
costs  in  this  as  well  as  in  that  behalf  expended."   Defendants 
Joseph  J.  -iSzerski  and  ominik  Piwaronas  sued  out  this  writ  of  error, 
but,  at  times,  in  the  brief  of  plaintiffs  in  error  it  seems  to  be 
erroneously  assumed  that  the  Rozenski s  are  parties  to  the  writ. 

The  judgment  note  in  question  was  executed  by  defendants 
Michael  fiozenski  and  Stella  Rozenski.   On  the  baok  of  the  note  was 
a  written  guaranty  of  the  payment  of  the  note  at  maturity  by  defend- 
ants 3zerski  and  Piwaronas,  which  guaranty  also  contained  a  judgment 
clause.  The  amended  affidavit  of  merits  statest 

"That  the  said  note  sued  upon  herein  was  dated  at  hicago, 
Illinois,  on  May  22,  1930,  payable  on  demand,  and  to  the  order  of  the 
Universal  State  Bank,  in  the  sum  of  ClO,000,  signed  by  Michael  Hozeneld 
and  Stella  rozenski,  at  the  special  instance  and  re  uest  of  the  plain- 
tiff, through  Joseph  J.  Ellas,  its  President,  and  duly  authorized 
agent,  upon  the  express  oral  agreement,  and  understanding  that  the 
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said  guaranty  ill  conditionally  delivered  by  these  defendants,  and 
placed  in  the  hands  of  the  plaintiff  for  the  special  purpose  only 
and  -with  fa  distinct  m&    rstandlttj  I  Ufc4  oral  agreement,  that  it  wae 
to  become  operative,  or  to  "become  a  binding  obligation,  as  to  these 
defendants  only  if  the  cum  of  ;!10,000,  represented  "by  sals  note 
should  be  used  and  disbursed  by  t  e  plaintiff  for  and  on  behalf  of 
tho  sail  Michal  ^.ozenski  solely  for  the  purpose  of  building  and 
constructing  several  bungalows  or  homes  upon  certain  lots  or  parcels 
of  land  in  a  certain  -subdivision  knom  as  Lockport  Jlghlands,  located 
in  or  near  the  City  of  Lockport,  in  "111  County,  Illinois,  the  build- 
in-  of  which  would  facilitate  the  sale  of  lots  in  Ball   u .  ivirionj 
and  the  plaintiff,  through  its  agent,  then  and  there  promised  and 
agreed  with  these  defendants,  to  hold,  control  the  raid  note  and  dis- 
burse and  apply  said  sura  of  ^10,000  solely  for  said  purpose  and  that 
such  delivery  to  the  plaintiff  was  not  for  the  purpose  of  transferring 
property  in  the  instrument  unless  and  until  the  sun  of  -,10,000  \/as 
diohursed  by  the  plaintiff  as  aforesaid;  hut  these  defendants  aver 
and  charge  that  the  said  plaintiff  did  not  at  any  tine  whatsoever, 
pay  out  or  disburse  the  s  id  £10,000,  or  any  part  thereof. 

«*  *  *  state  that  the  plaintiff  did  not  at  any  time  pay 
out  or  disburse  the  sun  of  ^10, 000,  or  any  part  thereof,  for  the  pur- 
pose aforesaid.   And  so  these  defendants  state  and  charge  that  the 
delivery  of  said  guaranty  by  these  defendants,  to  the  plaintiff,  was 
conditional  and  for  a  special  purpose  only,  and  the  delivery  thereof 
having  been  Halted  by  the  condition  af  ere  said.  It  having  been  de- 
livered subject  to  said  conditions,  and  the  arid  conditions  not  having 
been  consummated,  due  to  plaintiffs  failure  to  perform  or  comply 
with  the  condition,  the  said  guaranty  never  became  a  completed  and 
binding  contract. 

**  *  *  state  the  fact  to  be  that  they  signed  s  ,id  guaranty 
of  said  note  upon  the  representation  by  the  plaint  if  to  these  defend- 
ants, that  Miehael  Rozenski  was  a  financially  responsible  and  solvent 
person,  and  that  if  these  defendants  so  signed  said  guaranty,  the  said 
plainti  f  would  never  hold  these  defendants  liable  thereon  as 
guarantors,  for  the  reason  that  pi  inti  f  would  look  for  the  payment 
thereof  solely  to  Michael  Rozenski  and  not  to  these  defendants;  and 
further  that  they,  these  defendants,  would  not  be  held  liable  thereon 
if  the  $10,000  represented  by  said  note  should  not  be  used  or  applied 
by  the  plainti- f  in  the  building  or  constructing  of  several  bungalows 
or  homos  upon  c  ertain  lots  or  parcels  of  land  in  a  certain  sub- 
division known  as  Lockport  Highlands  located  in  or  near  the  City  of 
Lockport,  in  ill  County,  Illinois,  the  expenditure  or  disbursements 
of  which  #10,000,  the  said  plaintiff  then  and  there  proMised  to  look 
after  and  apply  solely  for  said  purpose,  and  these  defendants  would 
not  ever  have  to  look  fee  its  application  for  said  purpose  at  any  time; 
and  these  defendants  relying  upon  and  believing  in  said  representation 
of  said  plaintiff  and  being  induced  by  said  oral  agreement  of  said 
plaintiff,  did  then  sign  said  guaranty  as  guarantors  thereof,  as 
aforesaid,  but  these  defendants  state  the  fact  to  be  that  the  plaintiff 
did  not  make  the  loan  of  $10,000  to  Michael  Rozenski  and  Stella 
Rozenski  at  any  time  whatsoever* 

•»*  *  *  state  the  fact  to  be  that  the  plaintiff  did  not  at 
any  time  pay  out  or  disburse  the  sun  of  $10,000  or  any  part  thereof 
for  the  purpose  aforesaid* 

**  #  »  allege  that  the  said  Michael  Rozenski,  one  of  the 
defendants  herein  paid  unto  the  Universal  State  Bank,  on  account  of 
said  note  the  sun  of  $6,264*20  as  follows t 
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•JSsgr  23,  1930  by  cheek  $5703,92 
"September  3,  1930  by  check  60.28 
"September  S,  1930    by  check      500.00 

■*  *  *  allege  that  the  said  Michael  Itozenski  alee  assigned 
a  two-fifths  interest  of  hi©  right ,  title  and  interest  in  a  Heal 
Estate  Syndicate  on  property  located  t  Xookport,  lllinoisf  to  the 
Universal  State  Bank,  and  haa  signed  all  his  right,  title  and  interest 
in  and  to  a  syndicate  on  prcoarty  located  at  ll&fch  street  in  Chicvo, 
Illinois,  to  the  Univarcal  dtate  Junk,  as  auuitional  security  to 
said  Universal  ntate  Bank. 

"*  *  *  therefore  allege  thai  kki  fetfi  herein  coatf eased 
upon  has  been  fully  paid  and  aaiiaXlesl* 

«*  *  *  gay  that  on  September  23*  193*;,  v.  .  ...  xierroo, 
Receiver  of  the  Universal  "tate  .  ank  km  substituted  as  party  plain- 
tiff to  the  judgment  heretofore  entered  "ay  confession  in  favor  of 
Universal  State  Bank,  former  party  pl&lfttiff  hereini  that  the 
original  judgment,  aa  entered,  was  not  vacated  nor  was  an  amended 
statement  of  claim  filed  setting  forth,  under  oath,  the  authorisation 
by  vrhich  C.   .  Herrod  became  receiver,  and  that  he  is  the  equitable 
and  bona  fide  owner  of  said  judgment,  as  required  by  statute  in  such 
eases  made  and  provided,  and  therefore  these  defendants  deny  that 
C#  $•  Heaped,  aa  Eeceiver,  is  a  proper  party  plain&iif  in  this 
suit. 

«#  *  »  atate  the  fact  to  be  that  they  are  not  indebted  to 
the  plaintiff  in  the  sum  of  ;»1Q,000,  or  in  any  sum  whatsoever,  and 
deny  that  the  plaintiff  is  entitled  to  the  said  alleged  claim  for 
which  plaintiCf  brings  this  suit.** 

Plaintiffs  in  error  contend  that  under  the  facte  act  up 
in  the  amended  affidavit  of  merits  and  the  proof  the  note  "was 
conditionally  delivered  by  them  on  *he  distinct  understanding  and 
agreement  with  the  Universal  estate  Bank,  uhrou^h  Joseph  J.  alias » 
its  president  and  duly  authorized  agent,  that  the  obligation  was 
to  be  binding  and  operative  only  if  the  sum  of  &10,QO0,  represented 
by  the  not  >,  should  be  disbursed  by  the  plaintiff  for  the  purpose  ef 
building  and  constructing  several  bungalows  or  homes  in  a  certain 
subdivision  knov.n  as  Leckport  Highlands  in  Lockpert,  Illinois*  and 
that  "since  no  part  of  the  110,000  was  disbursed  for  the  building  Of 
bungalows,  the  obligation  nsver  beoaae  a  completed  and  binding  con- 
tract. *  Michael  and  Stella  !  ozenski,  the  makers,  made  no  defense 
ef  any  kind  to  the  note,  although  Michael  Rozenski  was  a  witness  in 
the  t  rlal#   In  so  far  as  they  are  concerned,  it  must  be  assumed  that 

there  was  no  condition  of  any  kind  attached  to  the  note* 
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The  major  contention  of  plaintiffs  in  error  la  that  "the 
Terdiot  is  against  the  manifest  weight  of  the  evidence."  This  con- 
tention has  been  argued  so  strenuously  that  in  our  determination  of 
it,  we  hare  seen  fit  to  read,  very  carefully,  the  entire  bill  of 
exceptions.   Plaintiff  contends  that  defendants*  testimony  does  not 
tend  to  establish  a  conditional  delivery  of  the  note,  but  tends, 
rather,  to  establish  a  conditional  contract  with  HLias,  the  president 
of  the  bank.    hile  this  contention  is  not  without  force,  neverthe- 
less, we  do  not  deem  it  necessary  to  determine  it,  and  in  our  con- 
sideration of  the  instant  contention  of  plaintiffs  in  error,  we  have 
assumed,  for  the  purposes  of  this  writ  of  error,  that  the  latter  made 
a  prima  facie  showing  that  there  was  a  conditional  delivery  of  the 
note*   Plaintiffs  in  error  concede,  of  course,  that  the  burden  was 
upon  them  to  prove  conditional  delivery  of  the  note*   After  a 
painstaking  consideration  of  the  entire  evidence  bearing  upon  the 
question  of  the  alleged  conditional  delivery,  we  are  satisfied  that 
the  Jury  were  fully  Justified  in  finding  that  the  delivery  of  the 
note  was  not  a  conditional  one.  The  Jury  saw  the  witnesses  and 
heard  them  teutify,  and  had  a  batter  opportunity  than  we  have  to 
determine  their  credibility  and  the  weight,  if  any,  that  should  be 
attached  to  the  testimony  of  each  witness*  Moreover,  we  find  certain 
mountain  peaks  in  the  evidence  that  very  seriously  weaken  the  theory 
of  fact  of  plaintiffs  in  error*  To  cite  a  few:  At  the  MM  time 
that  the  *10,000  note  here  sued  upon  was  executed  by  the  Aozenakis, 
May  Mj  1930,  the  latter  also  executed  another  note,  fc~   LO,    , 
bearing  the  name  date,  payable  on  demand  to  Jos*  J*  i&erski  and  D* 
Pi war ones,  and  bearing  interest  at  seven  per  cent*   On  the  back  of 
this  note  appears  the  following  indorsement.  "It  is  hereby  agreed 
and  understood  by  all  parties  ooneerned  that  this  note  becomes  payable 
only  on  the  death  of  the  maker  and  has  been  given  as  security  for  the 
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endorsement  of  a  note  like  in  amount  dated  today  in  favor  of  the 
Universal  State  Bank."   ^Italics  ours,)    it  further  appears 
that  at  the  time  of  the  execution  of  these  two  notes  *""  1 )  Hlfitl 
owed  Piwaronas  ;825,  and  the  foraer  testified  that  prior  to  J3ay 
22,  he  told  Piwaronas  that  ho  v.ould  p^y  hia  this  0325  out  of  the 
proceed*  of  the  note  in  cuestion;  and  it  also  appears  that  as  sooa 
U  that  note  was  credited  "by  the  bank  to  P-ozenskl's  account  he  gave 
Piwaronas  his  check  for  .625,  T?hich  the  latter  uscd#  Piwaj-: 
signed  his  none  to  the  guaranty  on  the  back  of  the  note  when  it  was 
"brought  to  his  place  of  business  by  Rozenski  and  Szcrski.  Piwaronas 
originally  testified  that  he  had  not  signed  any  other  notes  that  had 
any  connection  with  the  Lockport  Highlands  yadioate  property  hut 
he  afterward  admitted  that  on  November  22,  1929,  he,  Michael  Rozenski 
and  Anton  Berzynski  executed  a  judgment  note  for  :  9,500,  which  was 
discounted  by  plaint  if  bank  and  whioh  had  to  do  with  that  property* 
It  was  311as,  not  the  hank,  who  had  an  interest  in  that  property. 
Rozenski,  3zerski  and  Piwaronaa  wire  friends.  They  had  been 
depositors  of  the  bank  for  t  considerable  length  of  tiae  and  "had 
prior  dealings"  with  it.   They  were  businessmen.   hile  the 
Lockport  Highlands  Syndicate  had  an  account  with  the  bank,  the 
proceeds  of  the  note  in  question  were  credited  at  once  "by  the 
bank  to  the  account  of  ILiohael  Rozenski* 

Plaintiffs  in  error  contead  that  "the  Court  war.  in  error 
in  treating  C.  ,.,   horxod*  as  r..c  iv  r  of  the  ^ank,  as  plaintiff 
when  no  adequate  amendment  of  the  pie. dings  TOM  in  fact  made.1"  In 
Hoes  t.  Van.  Alstyao *  20  111.  201,  it  appear t-  that  during  the 
pendenc3'  of  the  suit  the  plaintiff  died  and  hia  j  eath  was  suggested, 
and  the  executors  under  his  will  were  substituted  as  plaintiffs* 
So  amendment  to  the  declaration  was  made  nor  SM  there  any  new 
declaration  filed.   Because  of  this  state  of  the  record  the  defendant 


■ 
ires**  *rfJ   3»  •»  -  -a  frjs<to 

- 

a*v  Ji  *an  airi  b*«i 

< 
tad"  .-.tR3  m  .'.ivsml  ■:  ■ 

. 

«A  flAJf* 

u .  m  if.  .am  «JU    to  v'jR»ftxift<i 

mU  u-4ar  zoa  9dMM  a  aw  rw>i^flxaIoo,fr   w'cv   oJ  *naETbn*fM  eft 
J:      .  ...     .vo.    -     j..     .(•    ttmtt    ligfj    re  Bitttai         .:.?•■        r;oiJ48AAMI 


-?- 

contended  tout  the  judgment  entered  should  be  reversed,  and  in 

passing  upon  this  contention  the  court  daid ; 

"This  declaration  was  in  assumpsit,   ^uxing  the 
pendency  of  Iks  action  the  plaintiff  died,  and  his  representatives 
were  Bade  parties  under  oux  statute,  bub  the  declaration  was  not 
amended  by  inserting-  their  names  as  plaintiffs.  The  cause  was 
tried  upon  ths  general  issue,  which  was  found  for  the  plaintiffs, 
and  It  is  now  *seign«»d  fer  error,  that  their  names  were  not  inserted 
in  the  declaration.   It  has  act  been  the  practice,  Hsfte)  our 
statute,  where  the  representatives  of  a  deceased  party  are  made 
parties,  to  amend  the  declaration  by  the  in  sex  t  ion  of  their  names, 
nor  do  we  think  it  required  by  the  statute.    nether  the  other 
courue  ?;oul&  not  have  be*n  the  better  Brae  tie*  at  the  beginning, 
it  is  unnecessary  now  to  sayi  but  we  think  the  statute  will  fairly 
bear  a  construction  cenf orcfible  *,o  the  practice,  and  after  that 
has  been  so  long  and  uniformly  acted  upon  and  acquiesced  in  by  the 
couits  and  the  bar,  tg  ou^ht  not  to  hunt  up  incenioue  pretexts  for 
overturning  it.  We  cannot  reverse  this  judgment  fer  this  cause." 

I]»  Bale  v.  Bale.,  242  HI.  519,  the  appellants  contended  that  the 
court  erred  in  proceeding  to  a  hearing  after  the  death  of  the  com- 
plainant and  the  substitution  of  his  widow  as  complainant  -without 
an  amendment  of  the  pleadings  "setting  up  the  will  of  her  husband 
and  giving  appellants  an  opportunity  so  traverse  and  contest  her 
right  to  her  husband's  interest  under  his  will*"  The  court,  in 
holding  that  the  contention  was  without  merit,  said:   "It  is  the 
usual  practice  when  a  party  in  interest  diet  pending  litigation,  to 
make  those  who  succeed  to  his  interest  parties  on  a  mere  ■uggmstiftf 
of  his  death  and  of  their  int^re^t."  In  illnchllffe  v.  enlg  Teaming 
Co.,  274  111.  417,  4*:5,  the  court  cites,  wi       oval,  the  rule 
laid  down  in  Hoes  v.  Van  Alstyne,  supra.   In  section  11  of  the  aot 
on  Banks,  Jahill's  111.  iiev.  L.t.,  lv3o,  ch.  16a,  par.  11,  it  is 
provided i 

"Cuch  receiver  (referring  to  a  receiver  appointed  for  a 
closed  bank),  under  the  direction  of  the  .  uditor,  shall  take  possession 
of,  and  for  the  purpoee  of  mm   receivership,  dxt    title  '.o>  the  books, 
records  and  rasets  of  every  description  of  such  b:uik,  and  sha.ll  pro- 
ceed to  collect  all  debts,  dues  and  claims  belonging  to  it     *© 
Such  reooiver  3hall  have  authority  to  sue  and  defend  in  his  own 
name  with  respect  to  the  af lairs,  assets,  claims,  debtu  and  choses 
in  action  of  such  bank." 

By  the  aforessid  provicionc  C.  T*.  Herred,  receiver  of  Universal  State 

Bank,  succeeded  to  the  ownership  of  the  claim  herein  involved  and  the 
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judgment  recovered  upon  it,  upon  his  appointment  as  receiver,  and 
It  -was  then  Ms  plain  duty  to  have  an  order  entered  in  the  instant 
ease  substituting  himself  as  a  party  plaintiff  in  the  place  and  stead 
of  the  hank*   Guch  an  order  was  entered  by  the  court  on  September 
28,  1932,  rnd  there  is  nothing  in  the  record  to  indicate  that  plain- 
tiffs in  error  made  any  objection  to  the  antry  of  the  order  at  the 
time  it  was  made.   Plaintiffs  in  error  contend  that  the  record  does 
not  show  that  an  affidavit  was  filed  in  support  of  the  motion  for 
substitution*    ;very  presumption  is  in  iavor  of  the  order  and  we 
cannot  assume  that  the  court  acted  without  a  proper  showing*  Plain- 
tiffs in  error  contend  that  %  here  is  no  proof  in  the  record  that  the 
bank  was  insolvent  nor  that  G.  L,  Herrod  became  receiver  thereof*  It 
la  a  sufficient  answer  to  this  contention  to  say  that  plaintiffs  in 
error  in  their  amended  affidavit  of  merits,  state  "that  on  the  28th 
day  of  September,  1932,  O.K.  Herrod,  r  oeiver  of  the  Universal  ^tata^ 
Bank,  was  substituted  as  party  plaintiff  to  the  judgment  heretofore 
entered  by  confession  in  favor  of  Universal  otate  Bank,  former  party 
plaintiff  herein." 

Plaintiffs  in  error  contend  that  *the  court  wr  b  without 
jurisdiction  to  enter  an  order  changing  the  plaintiffs  to  the  judgment 
after  the  term  had  expired. "   This  contention  is  without  the  ^li^htest 
merit.  The  judgment  by  confession  was  entered  on  October  6,  1931,  and 
on  September  28,  1932,  an  order  was  entered  substituting  C.  I*  Herrod 
as  receiver  of  the  Universal  State  Bank,  instead  of  Universal  itate 
Bank,  as  party  plaintiff.  The  original  judgment  was  by  confession. 
This  is  a  case  in  the  Jfomicipal  court  and  plaintiffs  in  error,  within 
the  thirty-day  period,  during  which  the  court  had  full  jurisdiction  to 
vacate  or  modify  any  Judgment,  filed  a  petition  asking  "that  the  said 
judgment  may  be  opened  and  set  aside  po  that  a  hearing  may  be  had  upon 
the  merits,"  eto.   Thia  motion  was  allowed  save  that  the  judgment  was 
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to  stand  as  security.    Under  such  a  state  of  the  record  the  court 
retained  full  Jurisdiction  of  the  persons  and  the  subject  matter* 
and  it  might  thereafter  vacate  the  judgment  or  confirm  it  in  whole 
or  in  part.   Because  of  the  action  of  plaintiffs  in  error  the  causa 
was  heard  upon  the  merits.   The  claim  of  the  hank  did  not  terminate 
because  the  bank  became  insolvent  and  a  receiver  was  appointed*  nor 
was  the  obligation  of  the  contract  thereby  impaired.  The  receiver* 
in  this  action*  merely  stood  in  the  shoes  of  the  bank.  The  cases 
cited  by  plaintiffs  in  error  in  tupport  of  the  instant  contention  hare 
no  application  to  a  record  like  the  instant  one.   e  note  that  a  jury 
had  been  sworn  to  try  the  Instant  case  and  the  opening  statements  had 
been  made  before  plaintiffs  in  error  made  even  an  oral  motion  to  ex- 
punge the  order  of  substitution. 

Plaintiffs  in  error  finally  contend  that  counsel  for  plain- 
tiff in  his  closing  argument  to  the  jury  indulged  in  an  unfair  and 
prejudicial  argument.   Counssl  for  plaintiff  had  stated  to  the  jury 
that  filias  wa*  not  his  dioni.  and  that  he  wee  net  concerned  in  any 
quarrel  "between  ITlias  and  between  Roaenski  or  Piwarenas  or  TSaserskii"' 
that  "you  are  £olng  to  decide  whether  or  not  Mr.  Herrod  as  receiver 
for  the  depositors  of  this  closed  bank  i?  goin^r  to  secure  judianeut  «*• 
Mr.  Hrlligan  (counsel  for  plaintiffs  in  error)   I   object  to  that,  If 
the  Court  please.   Mr*  Gatenbey  (counsel  for  plaintiff);  —  against 
these  people.  Mr.  Halligan:  I  obj  ct  to  that,  if  the  Court  please* 
and  ask  that  it  be  stricken  and__ask  that  thf  Jury  be  in:;  true  ted  now 
that,  it_is_not  the  depositors  bat  the  stockholders  rrho  are  seeking 
this.   There  is  no  evidence  on  it."   The  court  ruled  that  he  was 
not  going  to  instruct  the  jury  who  was  seeking  to  recover  the  judgment* 
that  the  Jury  understood  that  there  was  a  plaintiff  in  the  case  and 
"to  treat  him  as  a  plaintiff  and  nobody  else."  Counsel  for  plaintiffs 
in  error  then  stated:  "And  what  about  my  objection?  Overruled?  The 
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Court;   1  overrule  your  objection  in  this  respect  »  I  will  not 
instruct  the  jury  who  in  your  opinion  is  the  plaintiff."  Counsel 
for  plaintiffs  in  error  made  no  oojeetion  to  this  ruling  of  the 
court  and  they  are  therefore  in  no  position  to  now  urge  the  instant 
contention.  Lioieover,  trie  court  was  entirely  correet  in  refusing 
to  instruct  the  jury  as  counsel  requested.  In  view  of  the  attitude 
ox  counsel  lor  plaintiff s  in  error  in  his  argument  to  the  jury,  he 
is  in  no  position  to  complain  of  the  statement  made  by  counsel  for 
plaintiff.   in  his  closing  argument  counsel  for  plaintiffs  in 
error  told  the  jury  that  the  suit  was  commenced  "to  get  some  dough 
for  Joe  (iJLias),'1  that  the  suit  was  not  prosecuted  '•to  try  to  get 
some  coney  tor  depositors.   There  iBn't  any  evidence  that  the 
depositors  will  share  in  it."   Throughout  his  untire  argument 
counsel  insisted  that  iilias  was  the  real  plaintiff* 

This  case  seems  to  have  been  fairly  tried.  The  jury- 
found  against  plaintiffs  in  error  and  tha  trial  court  sustained 
their  binding. 

The  judgment  of  the  Municipal  court  of  Chicago  will  bo 
affirmed. 

Sullivan,  J.  J.,  and  CJridley,  J.,  concur. 
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Ia  a  suit  la  aseuapslt  a  Jury  returned  a  verdict  for 
defendant* •       Upon  appeal  we  reversed  the  Judgment  entered  upon 
the  verdict  and  remanded  the  eaaee  for  a  new  trial.     (  *ee  loo 
T^rf  |  ifrbbfr  (&«,  ▼•  Tfreft  et  s^,4  366  111.  ftp*  W9  Abat.) 
After  reaaadneat  defendant*  filed  a  set-off  and  af ridarit  of 
clain  aliening  damages  in  the  sua  of     88,876.       Thereafter 

laiatiff  filed  aa  amended  deelaratioa  consisting  of  the  eoaaoa 
counts  and  oa  affidavit  of  elala  setting  forth  la  detail  the 
charges  and  credits,         efeadants  then  filed  a  plea  of  non 
assumpsit  aad  an  affidavit  of  merit*  averring  that  they  did  not 
rooeivo  00  of  the  190  tiros  for  which  plaintiff  was  suing  aad  also 
elaiaing  daaages  in  the  earn  of  $94*000  by  reason  of  a  ©reach  of 
the  contract  that  had  been  entered  into  between  plaintiff  and 
defendant.       Upon  the  seeond  trial  the  Jury  returned  a  verdict 
finding  the  issues  for  defendants  on  the  plea  of  set-off  and 
against  plaintiff  oa  its  deelaratioa  and  assessed  defendants* 
daaages  at  the  sua  of     15,000,       Plaintiff  has  appealed  f ran  * 
judgaeat  eaterod  upon  the  verdict. 

In  this  court  defeadaate  have  filed  actions  te  strike 
fron  the  record  the  hill  of  exceptions,  or,  in  the  alternative, 
that  plaintiff »s  exhibits  0,  6-A  aad  d-B  be  stricken  fraa  the 
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bill  ef  exceptions  and  te  afrim  the  judt^teut  as  per  suggestions 
filed,  all  of  ^hieh  motion*  wore  reserved  until  the  bearing. 
After  a  consideration  of  the  seats  we  have  concluded  that  all 
should  be  denied,   ana  an  order  will  fee  entered  te  that  effect. 

Plaintiff's  theory  ie  that  from  srevember  1,  1929, 
until  October  31,  193  ,   it  sold  end  delivered  to  defendant* 
certain  tires  and  that  after  allowing  all  just  credits  and  seVeffo 
te  defendants  there  was  das  it  from  defendants  the  sun  ef  i 18,102.67, 
Plaintiff  and  defendants  entered  into  a  contract  by  the  tents  ef 
which  plaintiff  ens  te  supply  ana  sell  te  defendants  exclusively  in 
the  oltgr  ef  Chicago  "solid  tires,  6,  7,  t  and  9*   (inch)  pneumatic 
truck  tires,  except  to  ear  dealers  Mfg.  Branches  and  national 
accounts."       the  period  of  the  contrast  ^ae  from  Qevember  19  1929, 
te  October  31,  1930.       In  a  supplemental  ugreeaent  plaintiff  agreed 
to  giro  defendants  a  rebate  provided     the  volume  with  Lee  'fire  • 
ubber  uempemy  ■■■ants  te    15  ,  MPi  during  the  lem  th  ef  this  agree* 
Bent."       defendants'   ect-eff  and  affidavit  ef  claim  averred*  inter 
alia*  that  plaintiff,  without  notice*  cause  or  reason  sold  tires 
te  other  large  dealers  in  Chicago,  In  violation  of  the  oontrmetf 
that  plaintiff  advised  other  dealere  that  they  could  obtain  through 
it  or  its  etherised  cgenta  as  many  tires  as  they  desired  and  that 
various  large  dly  tri  uutera  did  obtain  tires  from  plaintiff  er  through 
its  agents,   te  the  great  damage  ef  defendants.       The  affidavit  ef 
merits  to  the  amended  declaration  also  alleged  in  detail  that  plain* 
tiff  had  failed  te  credit  defendants  with  proper  deductions,  credits 
and  set-offs  in  regard  te  rebates  and  adjustments  and  that  plaintiff 
also  failed  te  comply  wi*h  the  contract  as  te  quality  of  goods  fur* 
niched  and  the  giving  ef  rebates. 

:i&inti  3    Mtfjftl  ui  i;.n-L  01  I   )Im  Mi     nc     *H  KM 
sufficient  to  support  the  ver  let  and  that  the  verdict  ie  contrary 
te  the  manif  ©fet  weight  of  the  evidence.       the  bill  ef  exceptions 
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do«e  net  show  that  any  notion  for  %  mw  trial  was  node  by  plain- 
tiff, and  it  is  the  MtUed  law  of  this  state  that  ill  order  to 
bring  the  question  of  the  sufficiency  of  the  evidence  to  sustain 
m  verdict  hefore  an  Appellate  court  for  review  it  io  necessary 
for  the  losing  party  to  sake  a  notion  for  a  now  trial,  and,  mpom 
its  being  overruled,  to  except  to  snoh  ruling,  and  to  Include  ouch 
notion,  the  order  overruling  the  sane  and  hie  exception  thereto* 
together  with  the  evidence,  in  the  hill  of  exeeptione.   tYarbex  v. 

jM«ag»..i^ atom  &•  Um  838  m»  (•!  5t7»  &&&&  ▼•  wttfik 

336  111.  177,   l?a$     WmttUttM  Tt*  ft  Wi   HI)  v.  X>QO»tor.   547 
111.  78,  79j     ieejfiJ  v.  Lchner,  53§  111.  424,  431.)     It  is  true 
that  the  first  division  of  this  court  in  Prolle  v.  tt>  troy  oil  toft 
Ufa  Ins.   ffcj   252  111.   tan*.  460,  467,  hold   (*r.   Justice  Katohett 
dissenting)   that  a  nation  for  a  new  trial  need  net  he  included  in 
the  hill  of  exemptions  if  it  apoearo  in  the  cowmen  tsW  r»card,  hut 
the   *preme  court,  in  reviewing  that  cause,  adhered  to  its  settled 
"»!•»      ( ^ralle  v.    ifatropali tan  Life   Inn.   Coa,  346  111.   »•»   63.) 

Plaintiff  oontenda  that  it  was  error  to  psralt  Joseph 
Teren  to  testify  to  the  extraction  by*  onnloyoe  of  Plaintiff  of 
certain  delivery  tickets  from  the  delivery  b*ek  of  plaintiff. 
After  counsel  for  plaintiff  had  nurred  to  b  trike  the  evidenoe  in 
question,   the  court  interrogated  counsel  as  fellows t     "The  Court i 
It  doesn't  do  any  barn*  does  lit     Mr.   silvertrust  (counsel  for 
plaintiff)!     Io."       Thorounen  the  court  ruled  that  it  night  stand* 

Plaintiff  next  contends  that  the  court  erred  in  per- 
mitting the  witness  Purvee  to  testify,  over  its  objection,  that 
botwoon  November  l,  1989,  and  October  31,  193  ,  he  mrchased 
approximately  $10,000  worth  of  tires  from  the  Lee  c«npony.  The 
objection  nude  to  the  testimony  was  that  "approximately  '10,000 
is  vague  and  indefinite  and  doesn't  tend  to  prove  anythingr  to 

which  the  court  mpliedt     "The     ourtt       You  can  cross  «r~M±m, 
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That  it  year  privilege."       •  find  a*  error  la  the  ruling. 

Plaintiff  aext  conteads  that  the  seari  erred  la 
allowing  the  witness  Torea  to  testify  *ia  r«gard  te   the  saleemen'e 
salary.-       Plalatiff  argues  that  evea  if  the  amount  paid  te  ealee- 
aea  was  a  proper  element  of  damages,  the  U&tlaeay  ae  te  the  amount 
van  Improper,  for  the  reasea  that  ae  deduction  wae  aade  ae  te  the 
aaaaat  ef  earned  eemmissleaso  Plaintiff  hae  aet  referred  te  the 
part  ef  the  record  that  heare  apea  this  contention  and  we  night 
therefore  Ignore  the  contention,         e  find,  howerer,  that  a  hook 
containing  the  aaeaate  ef  eal  arise  paid  wae  admitted  la  evidence 
by  agreenent,  aad  the  present  contention,  if  we  and era tend  it,  is, 
therefore,  without  merit* 

Plalatiff  aext  eoataads  that  the  oeart  erred  la  refusing 
te  etrlhe,  apea  lte  motion,  Terea's  testimony  *ia  the  aatare  ef  a 
oeapllatloa  of  exhibits  1$  2,  3,  4  and  »♦*       This  testimony  men 
based  apea  the  said  exhibits,  which  were  la  arid ease  by  agrisaont. 
Teroa'e  -compilation  testtanay*  nee  aet  objected  te  at  the  tine  that 
it  aae  given,  bat  daring  the  erees-examlaatlen  ef  the  witness  plain- 
tiff aered  te  strike  the  witness'*  testimony  that  he  had  made  a 
calculation  of  defendant* *  exhibit  %j  consisting  of  invoices  ef  oale 
node  te    kroa  tire  *  Vulcanising  c«Bp*ay#  ea  an  addiag  machine,  and 
that  the  ameaat  aae  1*8,939.05.       The  only  notion  %*  strike  te 
-jhleh  eeaaeel  calls  oar  attention  relates  to  that  exhibit,*     Plalatiff 
argaes  that  if  we  examine  the  entire  testineny  of  the  witness  we  mill 
sons  te  the  conclusion  "that  the  witness  did  not  make  nor  intend  te 
make  an  accurate  oalealatlen  and  that  his  teetineay*  in  order  te  get 
the  figaree  in  evidence*  was  a  deliberate  falsehood, *  and  that  for 
that  reasea  tha  entire  "eonpilntlen  teatlsnsj"  should  be  stricken. 
fhere  is  ae  merit  la  this  argument.     If  Teroa's  tegtiaany  ant  false 
er  laaecarate  plaintiff  had  the  right   t*  shew  that  foot  by  ©rose- 
eaanlaatiea.  and  it  had  the  further  right  *•  put  en  witaeseee  te 
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teetify  aa  to  what  •  compilation  of  the  figures  showed.       JOain* 
tiff  did  Mt  eee  fit  to  off  or  may  each  evidence.     It  appears  fro* 
oji  examination  of  the  evidence  thai  eert&lm  of  the  compilations 
that  plaintiff  now  torn  lalne  of  where  brought  out  by  it*  cross- 
examination. 

Plaintiff  next  contends   that  the  court   erred  in  permitting 
the  witness  Flawy  Kelly  of  testify  that  he  purchased  tire*  from  the 
/corn  Truer  **&nu£e  taring  Company,  that  *plalntiff  could  net  bo 
boon*  by  these  acts  and  to  permit  witness  to  testify  to  them  was  to 
prejudice  plaintiff's  legal  righto.     It  could  only  give  the  Jury 
one  impression,  and   that  was  the  plaintiff  hod  connived  Tith  the 
oltiioae  for  the  purehseo  of  tir*e,  which  was  sot  the  fset.     Dot 
testimony  failed  to  chow  any  semblance  of  a  connivence  and  It  was 
error  to  pile*  the  jury  to  rse*ivo  such  em  immreseioa.1"  the  set-eff 
alleged  that  plaintiff  entered  into  a  fraudulent  schema  to  svaio 
the  terma  of  the  contnet,  ond  plaintiff t  by  its  failure   to  film  a 
motion  for  a  nee  trial*  is  mot  now  in  a  position  to  question  the 
saf-  latency  of  the    ri dense  to  support  defendants*  ease  in  that 
regard  |     nevertheless,  wo  find  saf  tc teat  evidence  in  the  record  to 
support  defendants'  theory  of  fast  that  plain. i  f ,  in  order  to 
evade   the  contract,  arranged  to  hare  ehlpmants  made  to  various 
tiro  merchant a,  at  points  out  aide  of  Chicago,  who  were  coofed  rates 
or  mexo  tools  of  plaintiff,  and   to  ham  them  maha  chipmeate  to 
various  dealers  in  Chicago •  other  than  defendants.     The  argument 
of  plaintiff  that  the  evidemoo  fails  to  enow  R  scheme  to  erode  the 
contract,  is  apparently  based  upon  the  theory  that  aa  there  is  so 
direot  evidence  tending  to  prove  that  plaintiff  entered  into  may 
each  schema  def eadaata*  set-off  fails.      ueh  a  scheme  may  bo  proved 
by  direot  evidemoo  ox  by  circumstantial  evldeato9  and  if  all  the 
clreumetaaoea  in  evidemoo  taken  together  are  sufficient  to  prove 
the  scheme  alleged  by  def  sadaata  them  the  acts  and  etatcmeata  of 
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all  who  participate  la  the  scheme,   la  furtheranoe  of  It,  sure 
fnof  titrst  sv id«nee  against  plaintiff.     It  la  very  eel^om  possible 
to  prove  that  parties  not  and  agreed  open  eueh  a  scheme <> 

Plaintiff  next  contend e  that  the  court  erred  In  allowing 
the  witness  Larson  to  testify,  orer  Its  objection,  "that  his  firm 
had  a  contract  with  plaintiff.       the  contrast  was  not  produced  or 
©Yen  offered.         If  thlo  witness  hod  a  contract  the  contract  Itself 
was  the  host  «vldeaee»  and  to  permit  the  witness  to  testify  to  n 
contract  wlthont  the  contract  being  In  evidence  was  highly  pre- 
judicial.*        The  witness  | toted  that  his  company  had  a  contract 
with  plaintiff  to  purchase   tires.       The  answer  was  not  responsive 
to  the  question  put  by  defendants*   counsel,     counsel  objected  to  the 
answer  on  the  ground  that  "the  contract  is  the  bent  evidence." 
while   the  court  overruled    the  objection  he  directed   the  wltneee   to 
answer  the  question  put   to  him*     The  lack  of  merit   in  the  Instant 
contention  io  shown  by  the  fact  that  plaintiff**  witness  PJMft  I  'sti- 
fled •  without  objection:     ""So  had  a  contract  with  Purves  and     lmsr 
Kelly.     I  an  not  euro  if  we  had  a  contract  with  Larson  but  I  oas 
inclined  to  believe  we  did** 

Plaintiff  next  contends  that  the  court  erred   In  allowing 
the  witness  RUppenaa  to  testify  that  on  January  lo,  1930,  he  had 
taken  twenty-one  delivery  recelpto  out  of  plaintiff *£  delivery  book 
before  ho  gave  the  book  to  defendants.     Vup^onau  wao  then  the  shipping* 
receiving  and  stock  clerk  for  plaintiff.     It  appears   from  the  bill 
of  exceptions  that  the  testimony  of  Suppensu  that  he   took  the  twenty 
one  tickets  out  of  the  bock  was  not  objected  to.         hen  the  witness 
was  nsked   to  whoa  he  delivered  the  book  the  court  sustained  plain- 
tiff's objection  to  the  question.       hen  counsel  for  a ai andante  in  his 
clcsln,?  arguaont  referral  to  this  avtd*nee  the  court  laforaad   tha  jury 

that  all  of  the  testimony  as  to  the  twenty-one  tleketo  was  stricken 

evidenoe 
oat.     Plaintiff  also  contends  that  the  court  erred  la  admitting  iaZ 
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over  its  obj  eVlon  defendants'  exhibit  1  of  Serch  29,  1«33*  whisk 

Xuppenau  testified  thai  he  had  received  from  the  Geek  fire  Co** 

Inc.,  of  Grand  Kapids*  Mlenlgan.   Plaintiff  contends  that  thoxe 

«a«  no  proof  that  the  Cook  Tiro  Company  "was  a  branch  of  the 

plaintiff  or  that  plaintiff  either  wrote  or  sent  the  invoice*  or 

that  plaintiff  was  even  interested  in  the  company.*  It  is  a 

sufficient  answer  to  this  content Ion  to  say  that  the  trial  court 

found  that  thoxe  was  suf fleient  eridenoo  to  prove  that  the  | ©ok 

fire  Ccnpaay  was  a  party  to  plaintiff's  scheme  to  evade  Its  contrast 

wltk  defendants  and  that  we  agree  witk  the  trial  court's  finding  in 

that  regard • 

Plaintiff  contends  that  the  oonrt  erred  in  admitting  in 

evidence  ever  its  objection  defendants'  exhibits  5»*  6C  and  «£• 

I^sf  Sudanis'  exhibit  59  is  as  follows! 

"IK3  ZZBZ  8aZ£S  CGHPakY 
Service  that  Saveo 
Fourth  and  chestnut  6 treats 
Phone  Lincoln  B06 

B^raneville*  Xna* 

Oe wooer  8Vs  lv3© 

Purvus  &  Given* 
Chieago*  111. 

ky  dear  Mr*  Purveet 

I  an  eneloeino  a  letter  of  Mr.  Pe  t  tins-ill*  *  for  your  Infor- 
mation* also  a  copy  of  my  letter  in  reply* 

Kindly  return  Mr*  Pwttiugill's  letter  for  my  files*  and  oblige* 

.''One thine;  is  going  to  pop  in  Uhloago  between  now  *.nd  the  iiret 
of  the  year  and  in  my  letter  to  hr.  Pettin#lll  I  hare  outlined 
a  channel  for  yon  to  get  Loo  fires* 

Mr.  Taylor  has  net  kr.  fltsgerald  and  if  hr.  SitngeraXd  wants 
to  buy  sosM  Loo  Tiros  here  in  Svamsville.  I  cannot  refuse  to 
sell  them* 

Let  no  near  freu  you* 

Tours  Tory  truly* 

IKS  tUBB  SALES  COuPAlV. 

ISktAk  a*  1*  Badgers. 

Defendants*  exhibit  60  is  as  followoi 
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KB1   AID  FtJUSB  CO. 

October  21,  DM 

Mr.  Saaett  Bedgore 
Lee  fire  >ftle«  ^e» 
3vaasYlllc»  ind. 

Boar  2aasettt 

It  ee  happeae  that  we  have  am  under s  toad  lag  with  Tore* 
Brother b  whereby  they  hare  the  exclusive  sale  of  Trunk 
Paeaaatle  Tires  la  Chicago,  aad  w©  th«*r#fere  try  to  give 
the*  all  possible  protection*  and  it  has  new  bean  ereu^at 
to  Xii,ht  that   Cam  lurres  seems  ta  be  gettiag  all  the  Leo 
rack  Pneuat tie  tiros  as  wants  without  buying  then  frea 
tb«  Lao  Branch.,  aad  whoa  asked  where  he  gets   them,  he 
etateai     'what  diffcreaee  doaa  it  aafco       Maybe  I  gat   «uoi 
froa  Or  and  B&pl&sa  maybe  I  got  thta  Iron  ^rausrillo  or 
naybe  1  got  thorn  fro*    oluabue.1 

X  am  asking  you  la  all  f alraess  vkotaar  ha  has  approached 
yen  aad  whether  yon  have  sold  thoa  say  Leee.     You  al-kt  hsrve 
innocently  oald  hia  seme,  oad  if  you  have  wo  would  appreciate 
it  Tary  Mich  if  you  would  act  Bat  hia  have  "ny 


Respectfully  yours, 

a.  l.  ?  r  TSffisuu 
ELi'iS  Eastern  ^iviesien  Manager, 

Defendants '  exhibit  gl  la  ao  follow* i 

•JOB  Zi**   I  ~-AIY 

Serviee  ih*t  "avoa 
Fourth  aad  Chestnut     tract* 
Phono  Lincoln  506 
vamevillc*  lad* 


Getobor  13,  1990 

Furvea  &  Given, 

1122    'aehln-jton  Bird.  cor.  Hay     t., 

Chicago,  111. 

Jfear     lra« 

on  have  not  r~o*ived  your-  xomitt&nee  for  the  tiros  shipped 
yom  loot  aonth.       e  understand  that  wo  are    having  this  for 
you  on  a  purely  2%  basis,  and  we  are  Tory  twl&d   to  acecjnoedate 
you,  oat  wo  mot  insist  on  your  Get  in^  your  ch*sek  in  on  the 
10th  of  the  month  ao  that  *e  cua  raait  to  too  factory* 


i  have  juot  returned  fxoa  the  factory,  haviag  spoat  a  week 
with  Mr.  Oartavaito,  aad  I   think  It  will  only  he  a  short  time 
whoa  there  will  ho  <*uito  a  shake-up  at  the  Chicago  Branch. 

hy  advice   to  you  la   to  ait  tight  oa  the  Loo  Agency,   since  I 
hare  given  Mr.  Qerthvaito  soma  Inside  tope,  as  he  otto  I  both 
see  it  a  br&noh  ia  act  aee«ast»ry  ia  Chicago*  hat   the  agency 
should  bo  glron  Just  two  or   three  good  accounts. 

It  will  take  ooao  tiae  to  clear  up  the  situation  ao  it 
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exlets  aow#  but  Mr*  fartlatalte  has  assured  me  that  1m  is  going 
to  close  srory  brsjieh  that  does  not  pay. 

Hoping  to  receive  your  check  by  return  nail*  X  on 

Tours  very  truly  t 


The  obj  ction  interposed  to  exhibit  99  was  that  Leo  Tire  ales 
Company  was  aot  aa  ageat  of  plaiatiff  aad  that  tho  eomauaieatloa 
was  addressed  to  a  separate  dealer  in  Chisago.   Mis  the  bill  of 

exceptions  does  aot  show  aa  objection  to  exhibit  go  or  d2#  wo 
assaaa  from  a  colloquy  betweea  the  court  and  counsel  that  it  was 
assuaod  that  tho  s%me  kind  of  objection  was  Interposed  to  then* 
The  court  la  admitting  tho  three  exhibits  ruled  that  tho  proof 
tended  to  show  a  connection  betwooa  the  parties  to  the  several 
letters  and  plaiatiff s«  and  wo  agree  with  his  ruling  in  that  regard. 

s  any  here  state  that  the  proof  shows  that  H.  !»•  Pettlagoll  was 
the  s&atora  manager  of  plaiatiff  end  that  Us,   O&rthwaite  was  its 
Tiee  president  sad  gonoral  aaaager.   Plaiatiff  argues  that  exhibit 
•0  shows  thf-t  Mr.  et tinge 11  requested  nwett  lodgers  aot  to  let 

urves  haws  any  aare  tires.   Defendants  answer  ^j  calling  attention 
to  tho  fact  that  whoa  Mr.  etiingell  wrote  that  letter  tho  contract 
between  the  parties  had  bat  tan  days  to  run.  and  argue  that  tho 
letter  shows  an  effort  by  plaintiff  "to  cover  up.** 

flalatiff  contends  that  "the  court  »Tt96   la  reusing  to 
permit  plaiatiff  to  cross  oxaaiao  (Joseph  Toren)  en  exhibits  used  by 
defendants  for  the  purpose  of  refreshing  the  memory  of  defendants' 
witness  ••  as  the  record  tahows  that  the  eress-exBauns.tien  of  Toren 
extends  ever  110  pagoo  of  the  bill  of  exceptions  it  is  rather 
difficult  to  seriously  consider  an  argument  that  the  court  unduly 
restricted  the  cross-examination  of  the  witness.  The  direst 
examination  sad  cross-examination  of  this*  witness  wore  based  on 
exhibits  Introduced  by  agreement  or  stipulation*  and*  as  wo  have 
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heretefere  stated »  if  plnintiff  was  not  satisfied  with  the  compilation 
made  by  Tor  en  it  bad  ample  opportunity  to  prove  by  ite  own  accountants* 
or  otherwise*  the  incorrsetness  of  the  testimony*  hut  it  failed  to 
de  so. 

Plaintiff  contend*  that  the  eourt  erred  in  permit ting 
defendant  Joseph  Toren  "to  construe  that  portion  of  the  contract 
dealing  with  *  Prion  Beeline.**   St  is  a  sufficient  answer  to  thio 
contention  to  etate  that  prior  to  the  giving  of  the  testimony  in 
question  ceunael  for  plaintiff  $   upon  cross-examination*  interrogated 
Tor en  as  to  how  he  construed  certain  words  in  the  contract. 

Plaiatiff  next  cent  ends  that  the  coils  t  erred  in  construing 
the  tern  *nf  g.  branches*  contained  in  the  contract  as  meaning  branches 
Of  plaiatiff.   Plaintiff  argaoe  that  the  court *s  construction  was 
erroneous  and  that  while  the  eourt  eventually  informed  the  jury  as  to 
the  correct  meaning  of  the  words  in  question*  he  failed  to  inform 
the  Jury  that  ho  had  changed  his  former  ruling  as  to  the  meaning  of 
the  words.  Plaintiff  esmtende  that  it  was  the  intention  of  the 
parties  that  the  term  "nfg.  branches"  meant  branches  of  car  or  truck 
manufacturers.  The  court  instructed  the  Jury  "as  a  natter  of  law 
that  under  the  contract  in  question*  plaintiff  had  the  right  to  soil 
solid  tires  and  6%  7*»  8"  and  9  truck  pneumatic  tires  to  truck. 
aejmf^ctwrpm  oar  dealers*  and  national  account  a  in  the  City  of 
Chicago*  -ounty  of  Cook  and  State  of  Illinois. *   defendants  Justly 
complain  that  this  instruction  was  too  favorable  to  plaintiff. 

Plaintiff  next  contends  that  the  court  erred  in  making 
prejudicial  renarks  in  the  presence  of  the  Jury.   Four  alleged 
instances  are  called  to  our  attention*  but  from  an  examination  of 
the  bill  of  exceptions  we  find  that  no  objection  of  amy  kind  was 
mads  to  any  of  the  remarks.    But  one  merits  mention.   horn 
defendants*  exhibit  1*  the  invoice  from  Cook  Tire  Company  to  the 
L.  h  L.  Tire  Company*  was  offered  in  evidence  counsel  for 
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plaintiff,  la  ebj *etiag»  stated  that  that  Cook  Tire  Company  was  a 
separata  concern.   After  the  court  had  ruled  that  the  exhibit 
sight  ha  admitted  la  evidence  counsel  for  plaint  if  inquired  of 
the  court,  "How  can  we  step  such  a  thing?"  te  which  the  court 
replied*  "If  /en  oan't,  you  better  net  go  out  and  make  sunn  a  eon* 
tract."  If  the  court  erred  in  making  the  eta  tenant  the  error  was 
induced  by  the  unwarranted  question  of  plaintiff's  counsel.  The 
court  had  ruled  and  had  several  tines  stated  why  he  considered  such 
evidence  competent.   Plaintiff  contends  that  prior  to  the  closing 
arguments  the  trial  court  informed  counsel  in  chambers  that  he  would 
give  an  instruction,  if  one  were  presented,  to  the  effect  that  any* 
thing  that  occurred  before  January  16  was  covered  by  the  agreement 
of  that  date,  which  settled  all  violations  of  contracts  up  to  that 
time,  and  after  this  statement  of  the  court  counsel  for  defendants 
referred  in  bio  argument  to  the  testimony  of  Suppenau  that  twenty-one 
delivery  tickets  were  taken  out  of  plaintiff's  delivery  ticket  book# 
Upon  objection  to  this  statement  the  court  ruled  with  plaintiff  and 
held  that  all  evidence  in  reference  to  the  tickets  had  been  stricken 
out.   hile  the  court  was  wrong  in  assuming  that  the  evidence  in 
question  had  been  t tricken»  nevertheless,  plaintiff  had  the  benefit 
of  this  ruling*  Moreover,  as  we  have  heretofore  stated,  counsel  for 
plaintiff  admitted  to  the  court  that  no  harm  hat?  been  dene  plaintiff 
by  the  testimony  as  to  the  twenty-one  tickets. 

Plaintiff  next  contends  that  the  court  erred  in  overruling 
plaintiff's  motion  for  a  now  trial,  and  In  support  of  this  contention 
counsel  has  seen  fit  to  state  in  his  brief  alleged  happenings  at  too 
time  of  the  alleged  motion  for  a  new  trial,  none  of  which  i*  shown 
by  the  bill  of  exceptions.  £tefend&atn'  counsel  justly  complain  of 
the  nature  of  the  argument  made  in  support  of  the  instant  contention* 
It  is  sufficient  to  say,  in  answer  to  it,  that  the  bill  of  except ions 
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fails  to  ahow  that  any  aotioa  m  «  a«w  wial  eaa  aade* 

*•  have  aow  eoneidered  all  of  the  can^^uon^  mm 

fcy  plaiatiff .  Two  Juriee  have  found  ag&laet  it  and  the  trial 

Judge  ia  each  lautanee  enataiaed  the  vera  let.  Plaint  iff  •• 

eeuueel  concede  that  *  Tory  *ble  and  experienced  Judge  presided 

at  baa  laat  trial*  bat  they  have  aaea  fit  to  state  ia  their  brief 

that  he  wa»  ill  at  the  tiao  of  the  trial  aa*  that  his  condition 

wao  aaea  taat  he  wae  'hypnotised  iato  eoamitting  aaay  error  a.  • 

The  word  affirmatively  snows  taat  the  trial  Judge  waa  aeataily 

alert  during  the  eatire  trial  and  taat  bo  presided  and  ruled  alt* 

fairness  aad  ability,  aad  we  find  a*  thing  ia  tao  record  to  waxraat 

aay  statement  to  tao  effect  taat  he  was  ill  or  physically  indisposed 

durias  the  proeeedinga .   Xhe  verdict  waa  returaad  April  3,  1*S3, 

aad  Judgment  waa  eatoxed  April  22,  Ute*.  Xhe  record  further  jhows 

that  the  Judge  was  holding  eourt  uatU  the  cummer  vacation,  ,hioh 

commenced  ia  July,  it  died  £epteaber  4,  1»m,  Under  the  reooru 

ia  thia  o&aa  couaeel  was  act  Juatifiod  ia  making  the  stateaonts 

aa  to  the  alleged  eoaditioa  of  the  trial  Judge. 

The  Judgaoat  of  the  superior  court  of  Cook  county  ia 
affiraad. 


Sullivan,  p.  J.,  aad  Gridloy,  J.,  concur* 
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MKRhlQS   LARSCi*, 

Defendant  In  arror. 


▼  . 


MAX   HA>*HAXL,    WALTtR  S.    ROOA* 
and   C   ICAO*     TXtLS   A8D  THUS? 
CQaFAJTx,   a  Corporation, 

Def  erdwritc. 


»ALT»R  1,    RO&AI, 

Plaintiff   tn  arror. 
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By  this  writ  of  error  Salter  l«   Regan,   nlauatiff  la   orror 
(ono  of  the   def*niants  bei.ow) ,   se«kn   to   reverse  a  decree  entered 
in  a  foreclosure   suit  based  upon  a  junior  mortgage  trust  de*d.      Vhe 
bill   was  dismissed  as   to   defendant  Raphael,    and  defendant  Chicago 
Tltl«  and  Truet   Company,    a  corporation,   failed  to   file  an  appearance 
In  the   cause. 

The  hill    allege*   tfiat  plaintiff  la    error  claimed  to  haws 
eon*  Interest  in   the  orenises,    *ao  mireftasere,  mortgagee,   trustee, 
tenants,   or  otherwise,   which   Interest,   if  any,   are   subsequent  to 
the  Ilea  of  the   said    trust  deed  held  hy  your  Cratrix,    Mad   are,   and 
each   o<*  then  is   subject  thereto."     Plaintiff   in   error,   by  his  answer 
does  not   assert   any  int   rest  of  any  kind  in   the  premises  in  question 
The  oause  was   referred   to  a  master  In   chancery,  who  heard   evidence 
and  receaipj ended  a  deeree  of  foreclosure.        Plaintiff  in  error,   alone 
filed  objections  to   the  master's  report, 

CosplHtntnt   produced  the  note  and   trust  deed  in   the  hearing 
before   the  Raster  end   they  were  received  in   evidence.      "Defendants" 
called   complainant  as  a  witness.      She  testified   that   she  was  a 
stenographer  for   the  law  firm  of  dart,   Frank  i  Sho&berg,    colic ttorc 
for   complainant;    that  she  did  not  own  the   trust  deed  in  question 
"except  for   the  puroosc  of  this  foreclosure;"   that  she  was   "not  the 
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©wner  of   this  note  (the  not*  in   question),   except  tor   the  purpose 
ef  foreclosure;*   that  inward  Kalian,   a  nil  ant  of  the  said  law  firm, 
gar*  the  not*  and   trust  deed  te  her  and  instructed  her   to  giro  than 
to  Mr.   frank  and  lor   the  iat-sr   te   etart  a  foreclosure  suit   In  her 
sane;    that  ehe  gave  the  papers   to  Mr.  frank,   at   the   sais,*   Um 
etatlng  te  him:      "Mr.   £aliah  gare  §«  theae  papere  to   .-ive   te  yea, 
and  he  would  like  to  hare  you  start  a  foreclosure  suit   in  ay  name, 
Br.  Frank;1'  that   she   aeked   the  latter  if  the  matter  wae  all   right 
and  he  told  her  it  wae.     Plaintiff  in  error  had  a  full  opportunity 
\m  interpose  before  the  Raster  any  defense  h«  sight  hare   to  the 
note   and   trust  deed,   but   the  only  eridenee  he  introduced  was  the 
testimony  of  eoaolsinant,    the  water ial  part  of  whoee  evidence  we 
hare   stated. 

The  sole  contentions  of  plaintiff   in   error  are:      (a)    "Com- 
plainant being  a  nominee  with  no   interest  wbateoerer   in   the  note 
inrolred   in   this  proceeding,   cannot   foreclose  the  mortgage ,   and  the 
decree  granting  foreclosure  to   eonpl&inant   should  bo   reversed;*   and 
(b)      "The  decree  foreclosing  the  mortgage   euculd  be  rsreraed,   for 
the  e*n»r  el    the   indebtedness  was  not  bade  a  party   to  the  suit." 

The  note  In   question  is  made  payable   to  bearer  and   the  trust 
deed  preridea: 

•In   the  erent  of  a  breach  oi   nay  of   the  aforesaid  covenants 
or  agreements,    the  whole  of   said  indebtedness,   including  principal 
and  all   earned  interest,    shall,   at   the  option  of  the,  .l^&al  holder 
thereof,   without  notice,  become  immediately  due  end  maymfelg   and 
with  interest   thereon  from   time  of  suen  breach,    at  sever*  per  eent 
recoverable  by  foreclosure  hereof,   or  by  suit  at  law,  or  both,   the 
sans  as  if  all  of  said   indebtedness  had  then  matured  by  express 
terms." 

ty  this  prorisien  the  right  to  reeorer  upon  the  note  by  foreclosure 
or  by  euit  at  law,  or  both.  Is  conferred  upon  "the  legal  holder"  of 
the  note  and   trust  deed. 

Contention  (  s)   has  been  determined,   and  adversely  to  plain- 
tiff in   error,   in  the  recent  oass  of  witting  r.    Claris.   2?d  111. 
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asp.   449   (decided  fcy   tae  first  division   .1'   trJi«   «a»urt),  irixsx-c   ike 
fasts  «ni  the  contention  nade  Ml   the  tamu  as  In  i&e  instant  ease. 
V«  find  ourselves  in   full   accord  «ritii  th**t  decision. 

h*  to   contention  (b),  we   see  ne  good  re&scr.  «hjr,  under   the 
facts  of  this  e*ee,   plaintiff  lb   error   saould   complain   that  Kalian 
wee  net  bade  *  party  to  the  procee^in^.     Before  the  easier  plaintiff 
In  error  offered  proof  to   the  effeot   th&t   the  complainant  was  net 
the   owner  of  the  note  und  tfcfct  ace  had  no   fceneficial  lntereet  in    it 
whatsoever;    that  Kdwerd  Kali  eh  waa    uie   real   owner  of   tae  note  and 
trust  deed  and   that  he  gave   the  note  and   trust   deed   to   eawplsin«nt 
to  have  hie  solicitors,  Hart,  frank  &  Shoafcerfc,    start   J  oreslseurs 
proceeding*  in  the  nas»e  of  the  ea*pl*ln.*nt  and  that   the  instant 
foreclosure   proceedings  aero   started  in  aeeordanos  ftlft  his  <sir*e- 
tions,   and   that   the  solicitors  for  complainant   in   this   cause  are 
else   solicits;*   for  sr.  Palish.      Complainant,   in   the   court  teelow  and 
here,   ocneedes   these  fasts.      It   seems  idle   for  plaintiff  in  errsr  to 
argue   that    *were  he  to   say   the   aaount  of  the   awae    to    c©?.  o.  iln*nt,  hs 
would  not  te  protected   in    another   rait  bv   the   actual  owner,"  &a»»rt 
nalish.      as  we  hare  heretofore   stated,   plaintiff  in   error  nad  a  full 
epportunlty  to  interpose  any  defense  he  »t*u;t  have  te  the  note  and 
trust  deed,    rut  no  defense  was  interposed  save  the  one   Lust   ossiplaia- 
aat  was  not.     he  real  owner  of  the  note  and    trust  deed  and  had  no 
beneficial  interest   in   the*.     Complainant  was  the  legal  holder  of 
the  note  and  trust  deed  and  entitled  to  maintain  foreclosure. 

Ins  dseree  of   the  Superior  oourt  of  Cook  county  is  affinsed. 

AmiUsHD. 


Sullivan,   /.    J.,   and  Oridley,  J.,   concur. 
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Plain (i ff  sued  •#  li  Kresge  Company,  a  corporation, 
*eorge  ft  arsrltes  and  rheaae  a*  Glearenitea  in  ease.    Xter 
nil  defendants  hud  plead  to  the  declaration,  plaintiff ,  la 
ooueid  ration  el  , ,   |  paid  te  her  by  defendants  .ararltee  aad 
aiearenltas,  nigned  a  eerenaat  agreeing  net  te  one  then  aad 
thereafter  the  rait  waa  dlssdsssd  Si  te  them*  The  ease  was 
tried  tovfsre  the  court  with  a  jury  aad  there  was  a  verdict 
returned  finding  defendant   .   .  Kraags  Company  thereinafter 
alee  called  Ereage)  guilty  aad  aeaeeelag  plaintiff* a  daaagee 
at  the  sua  of  !13»C00,   The  start  repaired  plaintiff  to  rssdt 
$59000*  and  this  hat-lag  been  deae  the  motion  far  a  are  trial 
waa  d  mled  aad  Judgamt  vaa  entered  la  the  aaoaat  af  $12»000* 
this  appeal  followed* 

The  declaration  eonaiata  ei'  three  counts*   The  first 
alleges  that  oa  April  If  1^31,  the  defendants  aad  each  of  theaf 
"theaselTse  er  by  their  agents  aad  s»  errant  e  i.a  that  behalf » 
vers  psseesssd  of  aad  had  charge  aad  eoatrel  of  aad  were  oalatainiag 
and  operating  a  certuia  build tag  known  i  *  *  as  *  *  *  4001  est 
north  -venue,  Chicago*  *  *  *  eaid  building  consisting  af  sereral 
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floors  and  a  basement  equipped  with  a  certain  heating  plant  which, 
la  conjunction  with  the  said  build  lag  aforesaid  una  possessed  of  and 
*  *  «  salntsined*  operated  aad  controlled  by  the  snid  defendants 
and  oaoh  Of  then,  by  themselves  or  their  agents  aad  servants  *  *  *| 
that  a  esrtaia  portion  of  the  aald  build lag  »  *  *  vae  *  *  *  equipped 
aad  uood  as  a  store  to  which  the  general  public  were  Invited  to  ooaw 
as  prospective  customers*  either  expressly  or  lapltedly  *  *  *•  Aad 
It  thereupon  *  *  *  booaao  *  *  *  the  duty  of  the  said  defendants  aad 
oaoh  of  then*  as  aforesaid*  to  use  due  aad  proper  oars  la  aad  about 
the  operation*  nanagsmeat  aad  control  of  the  premises  aforesaid*  to* 
get  her  with  the  said  heating  plant  so  maintained*  operated  aad  con- 
trolled la  conjunction  with  aad  as  aa  Integral  part  of  the  said 
building  *  *  *  so  as  not  to  endanger  eueh  needier s  of  the  general 
public  ae  wore*  thea  aad  there*  la*  upon  and  about  the  said  ureal s** 
either  by  the  express  or  implied  invitation  of  the  said  defendants 
sad  each  of  then*  *  *  *  that  oa  the  day  *  *  *  1*  question  oh* 
(plaintiff)  was*  then  aad  there*  lawfully  and  rightfully  In  and 
upon  the  said  premises  and  was*  thea  and  there*  and  at  all  tlnaa 
prior  thereto*  In  the  ex  relee  of  ordinary  bare  for  her  own  s&f :  tyf 
and  plaintiff  avers  that  oa  the  day  *  *  *  aforesaid*  whiles  ®h@  was  so 
lawfully  aad  rightfully  la  and  upon  the  said  premissa*  the  said 
defendants  and  eeoh  of  thea*  themselves  or  by  their  agents  end  ser- 
vants in  that  behalf*  wholly  regardless  of  their  duty  la  the  premises, 
no  aforesaid*  so  carelessly*  negligently  and  Improperly  maintained* 
•perstsd  aad  controlled  the  said  preaises  *  *  +  and  particularly  the 
said  hen  ting  plant  so  maintained*  operated  and  controlled  by  the  said 
defendant*!  aad  oaoh  of  them  la  conjunction  with  and  «*  a  necessary 
integral  part  of  the  preaises  •  •  •  that  by  aad  through  the  negli- 
gence of  the  defendant*  and  oa*h  of  then*  as  aforosald*  and  as  a 
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direct  and  proxinate  result  thereof*  the  said  heeding  plant  so 
located  in  and  x'eraing  *  necessary  integral  and  cohvpetant  part 
of  the  praalsse  *  *  *  was  e&used  to  and  did  explode  and  tan  plain- 
tiff wee,  then  and  there,  as  a  direct  result  and  proxiaate  casta** 
knocked  down  to  and  upon  the  floor*  counters  and  other  objects  there 
with  gr«at  force  and  violence  and  oho  thereupon*  then  and  there* 
sustained  severe  and  pcrnanent  injuries*  both  externally  and  inter* 
nally,"  etc*   "To  the  damage  of  the  plaintiff*"  etc.  lav*  second 
count  alleges  that  de  Sudanis  Xaravitos  and  Jleavenltcs  owned  and 
peeeersed  the  building  in  uestioa  and  participated  in  its  amin 
tenanss*  operation  and  heat lag f  that  defendant  Kreege  occupied  a 
store  la  the  bulldlngf  that  Karavites  and  aieavenltes  entered  into 
a  lease  Kith  Kresgs  whereby  the  latter  took  over  a  portion  of  tan 
building  to  bo  operated  by  it  as  a  ntoref  tfart  Kreege,  by  re  son  of 
the  said  leaeo,  took  charge  of  the  rebuilding •  reaodeliag*  replacing 
or  placing  of  the  heater*  boiler  or  heating  device*  and  tan  eonatructioi 
of  a  mil,  covering  or  inelosure  of  the  boiler*  heater  or  he  feting 
plant  In  the  baeeaaentf  that  thereafter  the  boiler  or  heating  plant 
was  maintained  and  ope rated  by  defendant e  and  each  of  than  for  the 
purpose  of  furnishing  heat  to  the  building*  that  defendants  and  each 
of  then  negligently  pemittod  the  he  ting  plant*  anil  sad  inelosaro 
to  bo  defective*  «ora  out*  out  of  repair*  laarcpcrly  operated*  and  la 
a  dangerous  condition,  an  that  it  was  caused  to  explode,  etc,  tan 
third  count  alleges  that  the  owners*  Karavltcs  and  Olcavenltce  entered 
into  a  lease  with  Kreege  whereby  the  latter  took  over  a  portion  of  tan 
build  lag  sad  agreed  to  and  did  take  charge  of  the  rebuilding*  rentsdcllng 
and  r spine lag  of  a  heater*  boiler  or  heating  device,  wall*  inolosure* 
etc* |  that  it  becaac  the  duty  of  Kreege  and  the  said  owners  to  sec 
that  the  he-ting  plant  was  properly  las tailed  and  constructed  aad 
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that  It  was  not  defect  Its,  etc.,  but  that  defendants  and  each  of 
then  so  negligently  cans trusted,  installed,  placed  or  r»nodeled 
the  heating  plant,  ate.,  thai  it  »a«  ii  a  dangerous  condition, 
-ad  as  a  result  exploded*  ete.   "**f  endant  Kreege  filed  a  plea  of 
not  *ullty»and  two  special  pleas,  the  flret  of  which  denied  the 
possession,  sslntenanee  end  control  of  the  building,  and  also 
denied  the  possession,  aalutenanee,  operation  and  control  of  the 
hosting  plant*   the  laot  special  plea  denies  that  it  entered  into 
a  loose  with  the  oanero  of  the  building  whereby  it  took  charge  of 
the  rebuilding,  reasedallngt  replacing  or  placing  the  said  heater, 
bo  lor,  or  heating  device,  no  charged  in  plaintiff's  declaration, 
and  denies  that  it  took  charge  of  the  rebuilding*  r  eased  cling  or 
placing  of  the  heating  derleo,  oto. 

Defendant  rented  from  the  owners  of  the  building 
aravltee  and  Qleavenites,  part  of  the  first  floor  of  the  building 
at  the  southwest  eornar  of  Crawford  and  est  garth  svsnuea*  It 
aloe  occupied  a  room  on  the  second  floor,  and  a  part  of  the  basement 
for  storage.   There  ware  other  tenants  in  the  building*  all  of 
whooi  rented  directly  from  the  owners  and  were  not  subtenants  of 
Kreege*   there  was  one  other  store  on  the  first  floor  facing  on 
forth  avenue,  occupied  by  other  tenants,  and  there  wore  a  few  rooem 
tuaA   off iees  en  the  second  floor*  The  evidence  does  not  show  how 
nany  tenants  there  wore  in  the  building.  The  heating  plant  for  the 
entire  building  was  located  in  the  basement  and  was  completely 
vailed  off  from  the  portion  of  the  basement  used  by  Kresge*  the 
only  entrance  to  the  plant  was  throuj-ha  door  located  in  the  iley 
on  the  west  side  of  the  building.   The  heating  plant  was  entirely 
inclosed  by  brlek  walls  and  it  occupied  a  apace  approximately  twenty 
feet  square.   a*  far  as  the  evidence  dlseloeos  the  heating  plant 
consisted  of  an  oil  burner,  an  oil  tank,  a  boiler,  and  pipe* 
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running  to  radiator*  placed  la  fchs  stores,  off loos*  and  rooms 
occupied  by  the  several  tenant*.   Tte  enl/  **y  Kreoge  could 
regulate  the  hert  la  the  part  of  the  prealses  occupied  by  It  was 
by  aoaas  of  the  control  valve*  oa  the  radiators. 

Plaintiff  watered  the  Kreege  store  for  the  purpose  of 
irurehaeiag  soao  artificial  f lower e.    he  went  to  the  roar  of  the 
store  sad  while  she  was  standing  there  aa  explosion  occurred. 
The  floor  whore  plaintiff  woe  standing  was  suddenly  elevated  a 
fow  inches,  causing  bar  to  fall*  sad  she  was  Injured  thereby. 
After  a  Tory  careful  examination  of  all  of  the  evidence  la  the 
abetraet  wo  are  unable  to  f lad  any  from  which  It  could  bo  definitely 
determined  what  exploded  or  the  cruse  of  th  •  explosion,   a  the  part 
of  the  store  whore  plaintiff  was  (standing  at  the  tiao  of  the  explosion 
wao  over  the  banting  plant  It  sight  bo  a  reasonable  Infer «noo  there- 
froa  th*t  the  explosion  occurred  la  the  heating  plant.   alio  defend- 
ant strenuously  contends  that  there  Is  ao  >vld-ne«  "showing  what  It 
was  la  this  boiler  room  th*t  exploded ,*  It  assuaas  In  Its  arguaant 
In  this  eoart  that  *a  blast  or  oxplooloa  occurred  la  the  boiler  room 
la  the  basement  of  th  building."  The  Kresge  etoro  was  epeaed  for 
business  oa  Docenbor  13,  1930,  approximately  four  aoaths  before  the 
accident.   Tlor  to  the  op*niag  ooao  alterations  were  aade  la  tho 
build lag |  those  la  the  Kreege  store  wore  aade  by  McLean  Construction 
Camaaay  and  certain  alterations  In  tho  boiler  room  wore  aade  by 
Gallagher  ft  spook*  Thorn  was  aa  oil  burner  la  tho  toeilor  room*  which 
had  boea  there  for  a  considerable  length  of  tine  before  Kresgo  oaao9 
bat  ooao  ohaagoo  wore  aade  by  Oallagher  *  peek  la  connection  -lth  it, 
aad  thoy  also  lastalled  a  aow  boiler  aad  aoaa  pipes* 

Defendant  coat end «  that  "the  allegations  of  tho  declaration 
are  specific  and  haws  not  be on  proven  by  tho  evidence."   this  con- 
tention* In  so  far  as  it  bears  upon  th*>  second  and  third  counts  of 
the  declaration*  le  undoubtedly  goad.  These  two  counts  are 
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predicated  upoa  the  theory  that  def ^adant  entered  Into  a  lease 
with  the  owners  ef  the  building  for   th*  <stere,  by  the  terns  ef 
ahieh  It  agreed  te  aad  did  take  charge  ef  the  rebuilding,  reasedaling 
or  placing  •*  »  e  *tela  heater,  boiler  or  he&ttng  daviee  and  Iha* 
thereafter   a&id  boiler,  heater  or  hen ting  pleat  nan  Maintained  and 
operated  by  defendant,  eta.       So  evidence  true  introduce   to  ehea 
that  defendant  entered   iatc  each  a  lease,     la  fact,  plaintiff,  i*  *     a 
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her  brief ,  praetlc  liy  oaaeedee  the  point  ae  to  the 

counts,  hut  contends  that  "the  allegations  ef   the  fir at  count  ere  net 

specific*       Tale  count   is  *hat   is   often  called   a  general  negligence 

count,"  sad  argues  that  eae  geaa  count  is  sufflelaat  to  sustain  the 

yerdiet  and  that  there  is  evidence  to  sustain  tha  Material 

allegations  ef  the  first  count. 

*It  is  aot  necessary  in  motions  ox  delta to    -e  prove  all 
the  allege tioae  of  the  dselaratlea*     if  plaiatlf f  make*  oat  a  ©ease 
ef  aetiea  by  proving  the  a&terlal  all  ;tr  i lone  he  is  $atltled   to 
recover  aven  though  thture  be  ether  aversaante  ef   the  declaration 
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Paaoa  jo.  t.  Seal,  lot  111.  644,  *&**  ^vtnc  v.  .^elnao#  872  Ul# 
leci  _j»e*  v.  U lino Is  Cent,  g«g&±,  1*5  m.  App.  fccO^  ladt 

Apply  las  that  rule  te  the  allegations  ef  the  first  count  and  the  evi* 
donee  la  the  onset  Def  and  cat  did  net  own  th*  snjliltl  *****  ***  ***" 
deaee  shove  beyond  all  douV  that  it  did  not  control*  Maintain  and 
operate  the  building,  and  it  is  el*  r  that  in  order  te  recover  under 
the  firet  count  It  eas  necessary  fer  plaintiff  to  show  that  defendant 
Maintained*  operated  or  controlled  the  heating  plant  ia  the  baseacnt 
aad  that  It  carelessly ,  n*glig  >atly  and  lapreperly  maintained, 
operated  and  eontr oiled  the  heating  plant,  eta.  Defendant  contends 
that  "the  declaration  ia  this  ease  alleged  charges  of  negligence  la 
the  Installation,  aaintoaaaee  aad  operation  of  the  heating  plant, 
nana  ef  which  charges  ef  negligence  were  euetatned  by  the  cTidenoef" 
that  the  evidence  thaw*  that  the  owners  tt   the  building  were  the 
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owners  or  the  «atixe  banting  plant  and  had  tint  *ol©  operation  ana 
control  of  its  that  the  -spies!  on  toek  place  in  a,  part  of  the 
pretBicti  not  occupied  aor  ranted  by  lftftfndant»  aad  Unit  it  did  Mt 
mmi  aanage(  control  nor  operate  the  hoc  ting  plantf  tuid  'tFfsndant 
etrenuoasly  contend*  that  plaiatiff  fsiled  to  aaks  eat  a  aria*  facie 
case  ae  to  tho  material  allegations  In  th<?  declaration  th«t  It  Main- 
tained* operated  and  controlled  the  hooting  plants   fter  a  raxy 
earefal  examination  of  the  awidmtee  berring  upon  tho  contention  that 
plaintiff  failed  to  wako  oat  a  priaa  £&*&&  ease  as  to  tho  Material 
allegations  la  the  declaration  that  Wrttgl  Maintained*  operated  old 
controlled  the  hen tine  plant,  we  do  not  bellswft  that  wo  weald  ha 
warraatod  la  m»?taintni  this  contention*  although  it  aaat  ee  conceded 
that  .lalmiff *a  evidence  a  regard  thereto*  eeaeeially  vnen  con- 
sidered with  the  positive  eviduajMi  to  tho  contrary*  lo  very  weak 
and  wis?  t  inflatory.  Bat  the  eoatoatloa  of  defendant  that  tho  evi- 
deaee  nhoao  hoyand  a  doubt,  that  tho  owners  of  th«  building  aad  aat 
defendant  had  tho  operation  and  ©ontrol  of  -.he  heating  plant  in 
clearly  a  meritorious  ©no.   a  thio  case  nay  ho  tried  again  wo 
rain  froa  t.aalyblag  aad  losntenting  upon  tho  faete  and  oircua- 
icea  that  hare  forced  ae  to  thie  conclusion*  hat  wa  will  Bay  that 
»e  found  It  difficult  to  understand  upon  *hat  theory  tho  jury  found 
for  tho  plain- i  f  unices  the  first  Instruct  ton  ,;iren  on  behalf  Of 
plaintiff  is  responsible  for  tho  verdict* 

defendant  strenuously  contends  that  thio  Instruction 
iapouod  a  higher  duty  upon  it  than  «ae  re  aired  of  it  by  the  law 
and  that  tho  giving  of  the  shms  constitutes  reversible  error*  Tho 

In* true t ion  roade* 

"Ike  Court  instructs  tho  jury  that  a  Mercantile  estab- 
lishment open  to  tho  public  for  the  tram**  otien  of  business* 
lnpiiodly  invitee  all  persona  having  business  with  such  eatab- 
llshasat  to  eater  upon  such  prealeee*  and  lMpli* dly  warranto  tho 
prenlsee  to  ha  reasonably  safe  t*x   tho  buelnese  for  whioh  thoy 
are  designed »" 
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Defendant1 *   contention  ie  fully  werr«nted .        rl«in*iff  Justifies 

the  instruction  toy  stating  that  It  la  barnd  upen  the  language  la 

the  opinion  af  the  court  la  th«  e%ee  of  ^iohnaan  t.     onertscn'Sfi 

Xac?.   264   111.  ayps  S57,  vharela  th*  court,   la  ltd  opinion,     •  i« 

(p.   *40)i 

"Generally  speaking,  a  acre  ntlle  establishment,  o«en 
to  the  public  for    the  transaction  of  buuiaesat  isyali^ly  invitee 
all  persons  having  biulne   a     1th     uah  *i   tabliehnent   to  enter 
upon  such  prujaiaes,  aad   i.^ii  .ly  sarxajtfeo  the  premises  to  bo 
reasonably  eafe  far  the  purpose  far  »hlch  they  are  designed, 
V*  waken.    M  111,  ;*7e.* 


»   '^iSlfjL*.  Posies**  t,u,  r.  Ry.  c».t  Mi  (tie    pp.  i»  id, 

we  enid: 

*The  dsfsudsnt  concedes  that   the  instruction  la  an 
axcerpt  fraa  the  opinio*  ef   the   court  in  »oon-?j  v.  aefcropolltan  £. 
Co..,  200  li.  B.  490.       Oar  "Upr***  Court,  on  u  nwabsr  of  oevaaionaT 
has  uocr.<*:itcd   upon  U*a  practice  of  eonvertinu  cent once*  in  the 
opinion  of  the  court  inte  in*tr«eti©n;?,  «nd  ha»  held    .hat  it  is  a 
bad  par   ctice  ana  una  that  Qi  tan  leads  into   .;iieu.u  an«.     *ha 
wisdom  af  thia  rule  le  nail  illustrated  in  the  inat&nt  instruction.* 

The  wisdo*  ef  this  rule  is  alee  well  llluctrated  in  the  instant  ease. 
aiPi?J»M  ▼•  Vahteraaa'e*  Ins.,  eupra,  the  court  cites  gtMjdnajr  v. 
»a*on«  eupra.  in  support  af  its  statenant  of  the  lav.     that  ease  la 
probably  the  lending  eaee  in  Illinois  en  the  subject,  but  the  rule 
stated  therein  is  net  the  rule  stated  by  the     ppcllate.  court  in  the 
Kelahaann  oaao.       ±he  amprenvs  court  in  the  £aucknar  anse  laid  dona 
the  rule  that   the  owner  af  pr««iaes  who  expressly  er  impliedly  invito* 
another  person  to  cater  the  or  codecs  for  the  transaction  of  business 
in  which  oe th  are  interested*  ©woo  to  «ueh  perron  the  duty  to  exerelee 
ordinary  care  fox  his   safety  while  upon  the  premises*     That  rule  has 
boon  steadily  followed  in  this  state.       o»  Four  ho  v.  fflfH  f  fijld  *W 
111.  1V7,  l>w#  is  a  late  case  on  the  subject.        ~ee  also  Fauflnan 
Bpnartnaat     tore  a  v,  Cranston^  2ft»  rod.  917*  V18»  and  P.  :- .  Wnol*orth 
Co..  t.     rUflBf-  *1  *•*•   (M)  970»  »▼»•       ttwey  other  o&ees  to  the 
sano  off est  night  be  el tod. 

as  the  evidence  fails  to  show  umat  exploded  and  wny> 
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plaintiff  and   £**•*  |    to  argue  fee     uesiion  &a   ts 

wketthsa    er  not   th*  dsctrias  of  res  i»gp  laaiiaJftt;  applies   to  ths  facts 
of  this  ease.       To  invoke  the  doctrine  of  res,  ij  :r_  i*.  as*«t 

*ppe«*  that  ths  a^enay  •■--■•las  the  at  *»»  under  defendant** 

control.     It  1«  uandcassary  to  cite  the  many  ease*  that  svtsla  this 
well  known  rule  of  l«w.     Plaintiff  contends  that  there  una  uuf   tot  eat 
evidence  to  warrant  the  jury  in  /India??  that  defendant  had  control 
of  the  heating  plant  |     defendant  contend*  that  the  ^vlienee  proves* 
beyond  a  doubt*   the  contrary #  and  wo  hawe  heretofore  aastaiaeu  def and* 
ant's  contention  in  that  regard.       Und»r  such  a  etate  of  the  evidence 
plaintiff  ennnst  v«ly*   in  thts  court,  upon  ths  doctrine  of  rua^JLasu. 
jfbitur .       However,  plaintiff,   in  its  brief,  practically  " eased**  that 
it  does  not  rely  upon  that  doctrine. 

Plaintiff  contend*   that  "the  defendant  owed   the  plaintiff 
the  duty  to  furnish  her  a  reasonably  safe  plaee  in  which  to  transact 
business  with  it  and  thnt  it  filled   to  do  so|"   that   "this  *uit  was 
brought  on  the  ground  that  th»  e tore  of  the  defendant  w*»  unsafe  and 
known  to  be  &o  or  by  the  exercise  of  reat'onahle  ears  could  hare  bean 
known*   to  the  defendant |*   "that  the  defendant *  whs  had  it*  a  tare  in 
that  building  directly  or«r  the  boiler*  *j*sw  or  ought  to  hare  known  by 
reasonable  diligence*   that  the  boiler  was  not  an  ft*   that  plaintiff 
was  not  aware  of  the  unsafs  condition  of  the  «t*v*  and  that,  under 
such  a  stats  Of  facts*  defendant  will  ho  required  to  aaewer  for   the 
consequences  of  its  laritatlon.         Inlntiff  erguas  further  that 
defeadaat  would  be  bound  even  though  it  did  not  maintain*  operate  or 
control  the  heating  plant,     it  scald  bo  a  sufficient  answer  to  ths 
contention  to  say  that  sash  £  theory  of  recovery  U  not  warranted 
under  the  sUcgatleas  of  whs  declaration.       flavor**,  *®  *1U  consider 
the  fact*   thet  bear  upon  vac  contention  and  argaauat.     on  iavwahsr 
at*  lv30»  befsre  the  defendant  occupied  ths  Store*  there  had  been  a 
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miaor  exiilesioa,    MM  nature  o*  e*ia»e  of  which  i*  now  showa  toy  the 

MMli  ,  1»5m„  aft,  -    .u»«*  os^m>m  i«*  >IMM| 

there  MM  en  expiasiaa.       i.upaixe  Were  t.-rn  aside*  not  toy  .  .     .-» 

MM  oil  tow ;-aex   Ml  he » -.to  lag  pl**m«  «k&4  |   .irs  *«x©  ftHMfllMl 

ahaut    Tanuary      ,  U51.     Tt\«  herein*;  plant  MM  operated  toy  a  Janitor 
in  Mm  employ  of  the  fcMMft  of  ths  building*       :?uring  MM  swsntasj 
of  January,  F*hr»arj  and  3S  rch#  1031*  the  toe at  log  plant  MMJ  in  good 
condition   xad   vorkintf  properly.        0*  ,  1.1,    tttf    •  ,,a<*«io« 

that  0- ueed  MM  injury  to     1   In*. if  too****!*        a  tXwZ  n  laele 

toast 3  la  the  eri<l«ao«  for  the  olni»  that   tha  dafen&aat  kn>*x  or  Ut 
the  exercise  of  r^aeomtole  cure  aoulo'  ha.ro  *zvrm  that  IMo  o*J&M  or 
heating  pl*»t  *•*«  u»*«fe. 

¥0  are  eatiafied  that  it     oulrt  0*  an  iaju  fctiM    M  rr^yait 
MM  yreeent  judgKent  to  e<.*n4.        The  Judgment  of   she  £tt#orior  cawt 
of  rook  county  i*  r«r»?r»«j  and  the  e&K3*  la  reMaariAtf    -or  a  &«w 
trial* 

isulllvan,   .  •  ?»»  aw9    iri^ley,  J.,   oonewr* 


MM   ■ 


. 


tvc&a   f  * 


3TUt 


PEOPLB   OP  TBI  StafB  07  ILLINOIS 
•x  rel.  OSCAR  SKLiiGK,  Auditor  of 
Public  Accounts  of   the  State  Of 
lllinoie. 


AFXiiraroir  MMH 

o  Corporation. 


at  ant  bawk, 


KlCHA.il  asjELBXlg  Intervening 
fetltioner, 

Appellee, 


Asmi>L  man  ci«cuit 

COORXt  COOK  C0tfBTY# 


275  I.A.639 


WALTER  1*  PLXW,  Beeelver, 
Respondent, 

Appellant* 


MR.  JBanCB  SGAMLAV  PKMVSRaj)  TUB  0P1BX0H  07  THE  COURT* 


There  was  filed  In  the  chore  case  the  Intervening  petition 
of  Michael  Oefeleln,  as  guardian  of  the  persons  and  estates  of 
Kenneth  Oofeleln  and  Osoar  Oefeleln,  minors.  After  the  receiver 
had  answered  the  chancellor  found  that  the  deposit  made  in  the 
Arlington  Heights  state  Bank  by  the  intervening  petitioner  constituted 
a  trust  fund  and  ordered  that  the  claim  ho  allowed  as  a  preferred 
claim,   the  receiver  appeals* 

The  verified  intervening  petition  recites  I  "That  on  the 
September  23,  192d,  ho  (petitioner)  sas  appointed  guardian  of  the 
person  and  estate  of  Kenneth  Oefeleln  and  Oscar  Oefeleln,  minors, 
by  the  Probate  Court  of  uooh  County,  Illinois,  and  that  he  qualified 
as  such  guardian  by  furnishing  bond  as  required  by  law,  and  that  ha 
is  still  the  duly  qualified  and  acting  guardian  of  the  estate  of  said 
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aoliilmj  ji--  Nfc!  arfi   o*u-r-  ft*   froXt^  a.w  ©tstffT 

to  &o*«4eo  bo*  tttec  Of  »«  «ti£oXat*0  Xi> 

»«it  jti  o&eis  Hatocr*  Not*    &*»>.  eaatf*  »*tt    *>©i»wnai»  JMut 

fteJu* I i  Mtco   xMseid  t.i   act*  *sf  jlaa£  < 

t^  *  ««  fco*oII*  otf  ntf  *Ij»  mdt  fyitis  *o*r*feuo  baa  hav*  itttnt  n 

ofB**  rerlooMt  OJflf       •MlaXo 

uU  n  in£t*     »«**!?>  :-iflir^v".t>ifcl  ft*  1"U  tot  odT 

Oitt   io  nalhxmwi   oodalow*  ft»w   (?ooo44 i***)   otf   ,  » 

t«?o&lJU  (jLUXotoG  isooO  tout  *t»£otoO  rfiofwol  >»  o*«*ao  boo  Mitiq 

totliXufp  »£l  *adi  bum  ,eJo«iIIi  «V-  *  oi«0  ototfOrt  <uf*  %* 

Ml  #«tft   ben  «v»I  \#  e>  ■■•Ttv.'H*  <m  (kWKf  u«Me<i0rj|J  x*  ****%***  dotre  am 

A  in  a  to  •*«#••   «f*   t«  ttftlbltf*  yrt*OJ>  Uui  *  0*1   XXii*   oi 


minors f  that  ther e  eon*  to  hi*  hands  as  such  guardian  and  as  1m* 
longing  to  said  minors  certain  sums  of  money  amounting  to  $1673«69* 
which  stow  of  money  ho  deposited  la  tha  rliagton  Heights  -tate  3ank, 
la  a  sayings  account;  as  and  under  the  none  of  *iachael  Oefelein* 
Guardian  of  the  i'  ex  son  and  -state  of  Kenneth  Oefelein  and  Oeoar 
Oefelein*  minors'!  that  the  first  deposit  so  node  was  Made  oa 
*fOYemfcer  1»  192  6,  and  that  s; -Inge  deposit  hook  ho#  5274  of  said  oank 
was  issued  to  the  undersigned!  that  the  undersigned  continued  to 
carry  said  sayings  deposit  account  in  said  bank  up  to  and  Including 
the  day  said  hank  closed  its  doors  and  ceased  to  do  Business*  on* 
to-wit,  July  13*  1931|  that  at  the  time  of  the  closing  of  said  sank 
there  » as  on  doped  t  in  said  sayings  account  to  the  oredit  of  the 
undersigned  as  such  guardian*  the  sua  of  £1532.48*  all  of  which  sun 
still  remains  due  and  unpaid,  and  that  the  undersigned  has  filed  his 
claim  as  such  guardian  for  said  sum  with  the  Receirer  appointed  for 
said  oank*  The  undersigned  further  represents  that  said  funds  ho* 
loading  to  said  minors  as  aforesaid  were  at  the  time  of  the  deposit 
thereof  In  said  bank*  and  still  are*  trust  funds  which  are  hold  hy 
ehemeooTsr  may  hare  euatody  thereof  in  trust  for  said  miners  f  that 
said  *  *  *  Bonk  aad  its  of t leers j  directors*  cashiers  and  employees 
knew  at  the  time  they  accepted  said  funds  for  deposit  that  they  ho* 
longed  to  said  minors  and  wore  trust  funds  and  the  property  of  said 
minors 1  *  *  *  that  said  honk*  knowing  the  nature  of  said  funds * 
accepted  them  for  deposit  and  safekeeping*  aad  that  therefore  the 
undersigned  is  entitled  to  a  prefereaco  in  the  payment  thereof*  The 
undersigned  therefore  respectfully  prays  that  an  order  may  ho 
oatered  la  the  aeere  entitled  cause  establishing  his  claim  as  such 
guar* Ian  against  the  assets  of  said  hank  as  a  preferred  elate  and 

directing  the  receirer  to  moke  payment  thereof  in  accordanoo  with 


-*4  «.«  Mtt  iwibxam  rfoi«   *a  »bc*rf  aJ4  ©4  anao  nitfl  ♦j-jJj   tetoaiai 

,...,.-,.   .„*        .  •    .     J   BtJftaLtl      — -•    Hi   MaJtMfcli  «*  pMMI  lo  aaaaj  AbJafc 
.  :>Iel#C  Itarfaitt'  to  aaaa  a*4  a   aiaXT-*&  a  si 

xaoci     tflta  flielotaO  rt*a«m«. .   lo  .'^? 
so  9*«  »«*•  vtMss  oo  *iaa«ab  *a«tt  ad  J  *atf*  t'«wi«  v«iaXeleO 
tfU*  Uj«b   19  MS*  ••%  stood  4i«o<t»b  r  xtt   bos  «**«  ,X  *o<fcr 

boottJUaea  boft&iasofeaif  aalf  *ad4   I tea* ia m baa  ad*  o»  batraai  u» 
*aifc«I-j«tJ  baa  a*  «•  sta*  I  ^hi»om  tXaecab  eaairaa  biaa  jptm* 

,ac  ^.aeaXsjHf  eft  o*   mshm  btta  e*oob  «*i    fceaolo  dnad  bi  -all 

*&»<?  bias   To  $«isaX;j   Mtt  *•  ;-£t'I   «BX  YjUi't   «*xr-oJ 

©d„  agflima    ai.-?a  fll   4iio$»b  BC   8  ••      3tad* 

otutt  jloldw  to  IX*  «6v,  9  man    *d4    ,  *iahnw 

«Xd  b«I2t  o*u  baxala'xab**  ad*  *«**  fie*  «&U«m»  boa  e*ft  aolssa*  XXUa 
t*l  fe«*fllo-v;  i  ou«  Ma*  »t  nullum  Ham  ma  mt*l» 

•ad  about   hi  a*  *«di   aJstftast***   lod^ui  baftglaxabmr  adT     .da*d  biaa 
4£ae«ab  ed*    to  aai*  ad*  *a  ana*  felaeeiol*  aa  mrmJm  ktnm  a*  sai. 
Kd  bJLmi  «?*  dyldw  abaart:  fatrci  ,o<sa  XXifa  baa  «atoad  bias  el  tos-rerfi 
3&U  laxaaiai  also  -tot  jam.1  ei  Xeexajtt  \bo*a4ro  »T«d  x*ai  xayoeaawdv 
•airfaXqeia  baa  aYaJju*i    ■  life  ^ataoiilo  **i  Jbaut  atn*8  *  «  *  fclaa 

■U   tlacr  •■bmut  bin*  bt^M  t»<U  aati*  atftf   #»  wamC 

alaa  la  <tJ'?~cro*q  wiJ    be     naajar?   faarsf   *~aw  An  a*a*I«  biaa  *t  baacrol 
«abnvl  biaa  ta  a^Mae  aeU    sni  tsoi  ,ate#tf  bi,^  tMit  *  *  *  |«xofii« 
arfl  «Tatai(uU  iarfJ  boa  4Bftbfa«*alaa  boa  <Xaaa>b  tal  mmA$  ba^iaaaa 
ra«f*  aaeat^aq  ajtt  «i  ao«»taxati|  a  a^   baX2i#oa  «i  baaajtaiabaai 
atf  XM!  -xob-xo  oa  i^d-'  av>iq  xIXai#«»tea«  lira"    (»in   bun 
itotfa  sa  axialo  aid  gfci&lXaaiaa  aaj^o  bslii««a  iiratf.n  arf*  at  bavatfaa 
bna  MtaXo  ^areata**:  a  &a  Hoatf  bi       :»  a#aaaa  aali  #iuslA3a  fj^if  xsx/a 

xtii  *  aaftabtaoaa  ai  laanatl  tmm%M%  aataa  ai  is-vlvoat  aiCl  itMaasi* 
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pueh  finding  ae  and  when  payments  ar«s  to  be  made  by  eni<*  receirer 
froa  tb-s  funds  of  said  bank." 

The  material  part  of  the  Terified  «t«*er  of  the  reeeiT«r 
is  a«  fellows i  **  #  *  adaitu  that  at  the  closing  of  the  rlington 
*  *  *  Bank  on  ucust  15,  1932,  there  was  oa  deposit  ia  said  bank 
the  sua  of  t\5*2*4A  to  th*  account  of  *Xiehael  Oefelein,  Guard  ian|f 
denies  that  the  said  deposit  la  said  Bank  was  a  trust  fuad  or  that 
the  clala  hereinbefore  filed  by  the  said  Michael  Oefelein  with  the 
Reeelror  of  the  said  *  •  *  Bank  is  entitled  to  xay  pref ereaoe  oyer 
other  general  or editors  of  said  baak#* 

the  order  appealed  froa  reads  as  follows »   "This  cause 
coming  oa  to  be  hoard  oa  the  petition  of  Michael  Oefelein,  as  guardiaa 
Of  the  person  and  estate  of  Kenneth  Ocfelain  and  Oaoar  Oefelein, 
aiaors,  praying  that  funds  deposited  by  the  petitioner,  as  suoh 
guardian,  in  the  *rllngtea  Heights  -tate  Beak,  a  banking  corporation 
organized  under  the  laws  of  the  >tate  of  Illinois,  which  skIO  bank 
closed  its  doors  oa  July  13,  1931,  and  has  siaoo  failed  to  do  busi- 
ness, aay  be  decreed  to  be  •  preferred  elsla  against  the  estate  and 
assets  of  said  bank,  and  this  cones  coming  also  oa  to  bo  heard  upon 
the  aaswer  of  "alter  L»  Plow,  Rec«lyer  for  said  beak,  sad  the  Court 
beta,  fully  sdTised  la  the  premises  doth  find  that  oa  t jptember  S3, 
1926,  the  petitloaer  was  appointed  by  the  Probate  Court  of  Cook 
County,  Illinois,  so  the  guard ian  of  the  persoa  and  estate  of 
Kenneth  Oefolela  aad  Osear  Oefelein,  minora,  and  that  he  qualified 
as  such  guard laa  aad  still  is  the  duly  qualified  aad  acting  guardian 
of  the  persoa  and  estate  of  said  minors}  that  subsequent  to  his  {.aid 
appointment,  and  while  said  bank  was  dotag  a  general  banking  business, 
as  won  as  aoceptiag  deposits  for  sayings  accounts,  said  petitloaer 
deposited  yarlous  sums  of  money  la  said  *  *  *  Bank  ia  a  sayings 
account  ia  aad  wader  th*  name  of  Michael  Oefelein,  guardian  of  the 
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person  and  estate  of  Kenneth  Oefeleln  and  Oscar  Oefeleln,  minor e, 
•ad  that  said  bank  issued  lie  savings  deposit  book  #9274  ao  eri- 
donce  of  stteh  deposits i   that  on  July  IS,  1931,  said  *  *  *  Bank 
olosed  its  doors  and  ceased  to  do  business,  and  that  s&id  bank  hao 
boon  closed  ever  since  said  last  mentioned  datot  that  afterwards 
Walter  l.*  <?lew  was  appointed  receiver  of  the  assets  and  estate  of 
•aid  bank  and  still  is  the  acting  and  duly  qualified  reoeiver  in 
charge  of  said  bankf  that  at  the  time  of  the  closing  of  said  bank 
there  woe  en  deposit  in  said  bank  to  the  credit  of  the  said  kiehael 
Oefeleln,  as  »uch  guard  ion*  the  sub  of  #1532*48 j  that  said  sumo  of 
money  so  deposited  were  at  the  ti\ae  of  such  deposit  by  the  said 
Michael  Oefeleln,  as  guardian  as  aforesaid,  trust  funds  belonging 
to  said  minor e,  and  were  hold  by  said  Michael  Oefeleln,  as  trust 
funds  in  trust  for  said  minors  I  that  said  *  *  *  Bank*  its  officers* 
directors,  cashiers  and  employees  knew  at  the  time  said  bank  accepted 
eaid  funds  for  deposit  as  aforesaid  that  they  wore  the  property  of 
and  belonged  to  said  minors,  end  that  they  were  trust  funds  in  the 
hands  of  said  guard  ion,  and  thrit  said  bank  <md   its  officers,  direc- 
tors, cashiers  and  employees  accepted  eaid  fumde  for  deposit  and 
safekeeping,  with  full  knowledge  of  their  nature  as  aforesaid.  It 
Is  Therefore  Ordered,  Adjudged  *nd  Decreed  that  the  petitioner, 
Michael  Oofelein,  as  the  Guardian  of  the  person  and  estate  of  Kenneth 
Oefeleln  and  Oscar  Oefeleln,  1j  entitled  to  a  preferred  claim  against 
the  estate  of  said  bank  for  the  amount  of  such  deposit  hereinbefore 
set  forth,  and  that  said  deposit  be  and  the  same  io  hereby  decreed  to 
be  a  preferred  olala  against  the  assets  and  estate  of  said  bank,  and 
It  it  Further  Ordered  that  the  receiver  of  eaid  bank  make  payment  of 
eaid  claim  in  the  amount  of  i 1532*48,  to  the  petitioner,  In  preference 
to  general  claims  that  nay  be  filed  and  allowed  agalnet  the  estate  of 
said  bank*  *  *  ••   Be  certificate  of  evidence  was  filed  in  the 
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cause  but  the  decretal  order  beers  the  0,  £*  of  the  solicitor* 


for  appellant 


appellee, 


•There  are  but  two  kinds  of  deposits*  npscial  and 
general.     The  former  include  those  wheto  the  bank  becomes  a 
trustee  for  e>  dapeelter  by  special  agreement  or  und  r  oir- 
euncteaoes  sufficient  to  er**t*  *  trust*  and  general  aaposlto 
ore  these  where  the  Oajik  merely  beeo&es  the  debtor  of  the 
.altor.     «a  a  rule*  v»hen  money  is  deposited  in  a  bank* 
title  to  suoh  money  payees  to  the  bonk,     the  hank  becomes 
th    debtor  of  the  depositor   to  the  extent  of  the  deposit 9  =md 
to  that  extemt  the  depositor  becomes  tha  creditor  of  the  beak* 
each  deposit  then  constitutes  a  part  of  the  aeeete  of  the  bank, 
and  in  caie  of  insolvency  of   tho  bask  that  deposit  belongs  to 
the  creditors  of  the  bank  ia  proportion  to  the  amount  of  their 
respective  claims*        .ell  recognised  exceptions  to  this  rule  are*, 
f irstj  where  noaey  or  other  thing  ia  deposited  with  the  uad<a~«» 
standing  that  that  particular  money  or  thing  is  to  00  1    turned 
XP.  3El  ijyt^tori  seconltj^ro^o,  aOftoy,,nr 


3!1''.*0  IliiH» 


j^ro.JJBo  'deposl,'! ' I'tBOlf  yap  wr., 

instant  ease  the" deposits  ando'by  plaintiff  in  error  were  known 
to  be  composed  of  school  funds*  but   there  was  no  request  or 
direction  on  the  part  of  the  town --hip  treasurer  to  the  bank  that 
it  should  keep  the  funds  separate  frtaa  other  noney  in  the  bank* 
ho  funds  vers  placed  in  a  savings  account*  end   *he  fact  that 
the  bank  agreed  to,  and  did,  pay  interest  upon  the  Recount  tends 
to  show  the  bank's  privilege  of  using  the  taeney  without  restriction* 
The  record  discloses  no  agreement  whatever  between  the  bank  and 
plaintiff  in  error  as  to  kevpin*;   the  funds  latest  or  their  use 
and  application  for  any  particular  pnrpoae.     the  nape  fact  that  a 
itor  makes  r*  deposit  In  a  flduelary  rather  than  an  Individual 
capacity  dees  not  uaks  the  deposit  a  special  one.       a  affix  to 
the  nacia  of  thai  depositor  in  an  account  with  the  bank  indicating 
that  he  holds  the  funds  in  a  fiduciary  chnrrcteT*  such  as  the  word 
Hrvstcst*   •ugent,'   *gi*caJlaa»*   •adninietrntor,'  or  the  like,  does 
not  itself  render  the  deposit  a  special  one  as  di    ..in  ulshsd  from 
a  general  deposit.     Moneys  deposited  in  aa  account  kept  in  that 
forn  would  be  nere  readily  traced,  and  the  bank*  perhaps*  would 
bo  chargeable  "1th  notice  of  the  source  from  -Mch  the  ciapoeitor 
derived  fund e  which  ho  directed  to  bo  credited  to  hl»  In  that  vay* 
but  the  addition  of  ruch  ward*  d#co  not  operate   to  change  the 
character  of   the  deposit  fron  a  general  to  a  special  one.  (» 
it*  0.  L*  see.  147,  p.  518. )       The  question  bet-ween  the  depositor 
and  the  bank  to  not  what  relation  the  depositor  or  his  fund  bears 
tc  eons  third  party,  but  rtther  whether  a  trutt  relation  has  been 
created  between  the  bank  and  the  depositor  ia  connection  with  »he 
fund*     la  crier  to  mrke  a  deposit  a  special  one  the  bank  suet 
bo  aado  an  agent  rather  than  a  debtor,  and  Its  agency  or  trustee- 
ship cannot  bo  crated  by  xare  external  relationship  of  the  debtor 
unless  the  deposit  is  wrongful  or  the  law  forbids  the  bank  becoming 
a  debtor.*       {The  ^oHo.  v.  Earners     tats  :*ank*  358  111*  13d*  13T- 
8«     italics  ours*} 
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dsposlt  trust  funds  as 

deposited  are  "truaf 


deposit^ 


The  fact 

"tho  deposit  ». 
absence  of  evidence  making  it  a  special  o> posit  the  depositor 
simply  bsoonos  a  creditor  of  the  bank,  etnndlng  upon  the  sans 
footing  as  other  general  exciter*  and  entitled  to  no  preference* 
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the  bank  sinply  beeoHdai;  indebted   to  hi»  In  his  laproaentatiya 
capacity.       (mul  t.  ±£opex»  1M  *»•  1»7J     Officer  ▼  .  Of  floor, 
gupra.)     The  depositor  nay  be  described  in  the  pass-beck* 
certificate  or  r-c  ipt  which  evid  neee  hie  d  posit*  as  a  trustee, 
executor,  administrator*   .guardian,  agent*  treasurer,  Manager*  or 
by  boss  other  word   or  words  indicating  his  fiduciary  character, 
but  tain  will  net,  alone*  reader  the  deposit  special.     (Paul  ▼• 
!£»  Sm&t  JX'lW  v.  Officer,  ^grat     thomgson  y.  gfed 
Bank.  76  Cole*  20 1     3ray  r.     lllott.  36    yo.  361 1  PsthyhrJ 
ret,  state  Bank/  75  Mont  •  173 .1      •  hen  deposite  are  reesw 
Less  they  are  special  deposits*   they  belong  to  the  bank  as  a 
part  of  ite  geneTal  funds  and   the  r  1  ition  of   dsbtor  and  creditor 
arises  between  tat  bank  aad  the  depositor.     Thia  is  equally  so 

hefchar  the  depcait  Is  of  trust  noneys  or   funde  which  are  increased 
with  ae  trust  *  provided   the  aet  of  depositing  is  no  misappropriation 
of  the  fund**     1  Fletcher  r.  ^harpe*  108  Ind.  276.)         here  public 
funds  are  deposited  by  an  off leer  havinr   the  custody  of  them  to 
his  credit  ae  such  officer*  not  as  a  cpeeial  deposit*   the  money 
deposited  Becomes  the  aonsy  of  the  hank*  aad  the  ofriccr  is 
entitled  to  ae  priority  of  payment  because  of  the  publlo  eaaxaaauY 
of   the  funds.       (Otis  ▼.  Gross*  sugral  fhiUlpg  y.  Gillie «  98 
Kan.  385 1     imith  ▼.   mold,  165  Ky»  214 1  Bro~-n  ▼  .    "holds a  ;  tate 

▼.  nemo  State  Bank*   338  111.  179,  183-4. Italics  ours.) 

Appellee  concedes  that  under  the  rllfigntions  In  his  petition 
the  findings  la  the  order  the  deposit  was  not  one  by  which  the  bank 
became  a  trustee  by  special  agreement*  nor  was  it  a  fund  deposited  tt 
be  used  for  a  specifically  rfefigraated  purpose.        lis  sole  contention 
is  that  under  the  facts  alleged  la  the    >etitiou  and  found  by  the 
chancellor*  and  the  law  governing  the  sasa*  the  deposit  itt-elf  was 
wrongful  or  unlawful,  aad  that  therefore  the  bank  la  accepting  the 
deposit  became  liable  therefor  as  trustee.     In  support  of  this  con- 
tention appellee  cites  section  22,  oh*  64  (ttaardlsm  aad  Ward)v 
Cahlll's  111.  Rev.  f?t.,  193^>*  the  pertinent  portion  of  watftatl  raids 
as  follows  * 

*It  shall  be  the  duty  of  the  guardian  to  put  and  ke«p 
his  ward's  money  at  intareet  upoa  utcurlty  to  be  approved  by  the 
court,  or  by  tare sting,  en  approval  of  the  eourt*  tho    viae  in 
lioiwd  states  bonds »  or  ia  the  beads  of  *my  county  or  city 
which  arc  not  Isrued   In  aid   of  railroad g, aad  where  the  laws 
do  not  permit  said  counties  or  cities  to  become  indebted  in 
execs*  of  five  p«r  c°nt  of   the  aseecaed  valuation  of  property 
for  taxation  therein*  and   *her«  the  total  Indebtedness  of  sueh 
eeuaty  or  eity  dees  not  exeedd  fire  per  cent  of  the  assoBitod 
Taluatlon  of  property  far  taxatloa  at  the  time  of  sueh  lares t- 
it.- 


Appelloe  concedes  that  the  Guardian  aad  Yard  act  "does  not  moke  any 
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prorleion  tor  the  deposit  la  a  bank  by  a  guardian  of  funds  belong- 
ing to  his  ward,*  but  he  argues  that  "if  he  dees  so  (deposit)  few 
any  r*asoa  he  i»  still  charged  with  their  custody  and  safekeeping. 
«  *  *  the  prat 1b ion  of  the  statute  is  a  limitation  upon  the  powers 

Of  the  guardian  in  dealing  with  his  ward's  funds  and  Is  binding  en 

who 
anyone/accepts*  funds  from  a  guardian  knowing  their  character  t*   thai 

sect lea  22  by  Implication^  prohibits  a  guardian  from  depositing 

guardianship  funds  in  a  bank  and  that*  therefore,  the  deposits  la 

question  vers  unlawful  and  the  bank  ia  aoceptlag  the  deposits  became 

liable  therefor  as  a  trustee*  After  a  rery  careful  consideration  of 

eeetioa  ZSt   we  are  forced  to  ths  ccnclusioa  that  It  does  not  directly 

nor  by  implication  prohibit  a  guardlaa  from  asking  a  deposit  of  the 

funds  la  his  possession  la  a  bank.  Ia  the  abssae*  of  a  prehibltlTO 

statute  "a  fiduciary  say  deposit  trust  fuads  ao  a  general  deposit." 

(The  People  y.  Homo  State  Bank,  supra,  p*  Id**)  The  aero  fact  that 

the  guardlaa  la  the  instant  ease  was  still  charged  with  the  custody 

and  safe-keeping  of  the  fuads*  after  he  hsd  wade  the  deposit ,  would 

not  cause  the  deposit  to  bee  one  a  special  one.     The  <  eoplo  ▼  .  Stato, 

Bank  of  Ifarwood,  S54  111*  81«,  cited  by  appellor,  dees  not  aid  ma 

la  our  interpretation  of  aectioa  22.     People  ox  rol*  Kelson  ▼  * 

Cltlaons  Tr .  &  any*  Bank.  273  111*  Any*  444,  reoeatly  decided  by  thia 

dlTlsloa  of  the  court*  has  no  bearing  upoa  the  Instant  case.     There 

it  wae  stipulated  that  the  deposit  was  made  by  the  administrator 

under  section  2  of  the  so-called  Trust  Companies  Aot  (CahlU*s  St* 

eh*  32)  la  order  that  he  might  secure  hie  discharge  as  administrator f 

that  the  bank  had  full  knowledge  that  the  money  wae  being  deposited 

pursuant  to  the  order  of  the  Probate  court  la  ths  matter  of  the  estate 

of  ray  ressnere,  deceased,  and  that  It  waa  depooited  subject  to  tmo 

order  of  said  court f  that  the  deposit  was  made  by  the  administrator 

for  the  purpose  of  securing  his  discharge  aa  sucH  admialstrator  sad 


-mUmf  abort  io  nxtsvur*  -e  *<fi  torn*  «  «2  *2aof»fi  «r  ,-»2aiwHi 


TO'l    (  0i.'.<7*i?-fcj    «...    <-:f>Ofc    Ml 

?rc  a  2  tow 

■ 
■ 

2*    h  iq|»«f9    1 


I   3»2 

■ 


t 


.,.....•>  1..  j_  ri<  xltM 

: 
35403  aid.  til  ataart 
it   ai   Willi  Ml  «tt 


a*  kjt*  jso«  aa*j    ,  oqKpa  ^** 

•iMf?      .as^-0   i«,:?u»2  '*&  J  aee»  1 
x«d***a2«ifs&ji  «rf*  ^  oua«  u 


*     •        ■ 

Xi/O    «1 

aa  moil  t#ma«  I  .  72  Jb 

feiKJl  I    MM     ■   til    '    J    ;..v ■  1  !  ■■:   ajaj  v.c 
tollft^-oc   art*  to  ' 
**82at  fti  a  «2  (S. 

■■«rfi 


t*°  '  tl   btti  9W99»  #lf»2«  «rf   J«xf* 

': -*•"■•  "  i.J  4    I   '     (   MM  -  tl    ft   U      ■;•.    tavcai    Lftfl 

t*«#a»  »d*  >»  y»**«s  »*#  *i  **0»»  »**r#*-  <«fc  *#  %»»» 

at*  *i  JMt«r«s  l>*22a«K|>b  «aw  sJ  fad*  ,    ,»M»|  trt9(«nc 

•uzteilubr  adi  yd  etom  ai9W  $jht 
ft*  **i«**a2*2*l*  *,«.  w  «**•,»  M*  «,,  ,  ^^  „ 


that  when  the  atlJotniBiratox  ttatf  Lis  report    to  the  court,   that   the 
deposit  had  been  aade  he  would  he  discharged  hy  ths  court  as  at  eh 
adalniatratar*  end  we  held,  under  the   stipulated  fsets*  that  whoa 
the  bank  accepted   th«  deposit  it  ac  epted  it  hi  a  truai  company  and 
net  ae  a  bank,     la  the  inscaat  ease  there  is  no  contention  that   the 
deposit  was  aade  und«r  seetloa  I  of   uha   i'xust  Companies  Act.     la 
fact,  appellee*  is  hie  briei,  eenteads  that  after  the  making  of  the 
deposit  he  MM  still  charged  with  its  custody  aad  azJe-kcsping. 

attmx  a  Tory  ocrcful  consideration  of  the  <iUestion  invt>lTe4 
in  ths  instant  appeal  «■  hare  reached  the  conclusion  fchs*w  tks  order 
appealed  from  aaiai,  bo  r*verc53d.  hat  we  aro  of  the  opinion  gfcat  Justice 
wiH  be  beet  served  by  afferdiag  to  the  intervening  petitioner  a  further 
opportunity  to  show,  if  he  ean»   that   th*  fund   in  utesticn  constituted 
a  trust  *und. 

The  order  hi  the  Circuit  court  of  Cook  cevnty  Is  reversed 
aad  the  oaase  is  renend&d  foi  farther  proceedings  not  inconsistent 
with  this  opinion* 
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APP8AL  PROM  SUPERIOR 
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MR.  JUSTICE  SCAXLAV  13SUV3SRJBD  TH8  OPIHIOH  OF  ?HS  COURT. 


This  is  an  appeal  frost  an  order  denying  a  motion  of 
appellants ,  defendants  in  the  court  below*  that  they  be  given 
leare  to  file  their  appearance  and  the  appearance  of  their 
solicitor ,  that  a  decree  of  foreclosure  and  sale  heretofore 
entered  in  the  said  oause  be  vacated ,  and  that  they  be  given 
leave  to  defend* 

The  deeree  of  foreclosure  and  sale  in  the  oause  was 
entered  on  December  23,  1932,  and  a  deficiency  decree  in  the 
amount  of  $3,397.97  was  entered  on  February  7,  1933,  against 
appellants  Low  L.  Baleh  and  Ethel  M.  Balch,  his  wife,  and  Hilton 
H.  Balch  and  Lena  Baleh,  his  wife.   Service  by  publication  was 
had  against  these  appellants.    The  material  parts  of  the  affidavit 
for  publication  notice  are  as  follows i   That  the  defendants  Ethel 
X.  Baleh,  Hilton  H.  Balch,  individually  and  as  trustee  under  trust 
agreement  recorded  as  Document  Ho.  9440105,  Lena  Balch,  and  J*  H» 
Balch,  trustee  under  trust  agreement  recorded  as  Document  Ho* 
9440105,  reside  or  have  gone  out  of  this  state  and  on  due  inquiry 
cannot  be  found,  or  are  concealed  within  this  state  so  that 
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service  of  process  cannot  be  had  upon  then  or  any  of  theaj  that 
the  last  known  address  of  Ethel  M.  Balch  was  6728  Oglesby  avenuej 
that  the  last  known  address  of  Hilton  H»  Balch,  trust ee,  was  2333 
South  Michigan  avenue  |  that  the  last  known  address  of  Lena  Baloh 
was  2333  South  Michigan  avenue,  and  that  the  last  known  address 
•f  J.  H.  Balch,  trustee,  was  2333  South  Michigan  avenue,  Ohio  ago, 
Illinois  f  "affiant  further  states  that  he  has  made  due  and 
diligent  search  and  inquiry  to  ascertain  the  present  place  or 
places  of  residence  of  said  defendants  and  each  of  them,  hut  has 
been  unable  to  ascertain  sane,  and  that  upon  due  and  diligent  search 
and  inquiry,  the  present  place  or  places  of  residence  of  the  shore 
described  defendants  and  each  of  them,  cannot  be  ascertained** 
There  was  afterwards  filed  a  oertifioate,  by  the  clerk  of  the  court, 
of  nailing  copies  of  publication  notice  to  the  appellants,  the 
address  as  to  each  being  the  same  as  that  stated  in  the  said 
affidavit*   There  was  also  filed  a  publisher* s  certificate  of 
notice*  An  order  of  default  was  thereafter  entered  as  to  each  of 
the  appellants,  the  order  reciting  that  each  had  been  duly  notified 
of  the  pendency  of  the  cause  by  publication  of  notice  and  by  stalling 
the  same  to  them  pursuant  to  the  statute* 

The  return  of  the  chancery  summons  shows  service  on 
defendants  James  R*  Ball,  iSugene  M.  Darch  and  Lew  L.  Balch,  as  trustee 
under  Document  Mo*  9642287 i  "the  other  defendants  not  found** 
Although  the  summons  was  returned  not  found  as  to  Lew  L.  Baloh* 
the  order  of  default  finds  that  personal  service  was  had  upon  him 
individually  and  as  trustee.   while  the  affidavit  of  nonresidence 
does  not  make  out  a  prima  facie  showing  as  to  the  nonresidenoe  of 
Lew  L.  Baloh,  the  order  of  default  finds  that  he  was  duly  notified 
of  the  pendency  of  the  cause  by  publication  of  notice  and  by  mailing 
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the  same  to  him  pursuant  to  statute.  A  deficiency  decree  was 
entered  against  appellants  Lew  L.  3alch  and  Ethel  M*  Baleh,  hie 
wife,  and  Hilton  H.  Baloh  and  Lena  Balch,  hla  ?ife»  although  the 
record  shove  serrice  only  by  publication  as  to  them*   The  appellees 
concede,  of  course ,  that  the  court  was  without  jurisdiction  to  enter 

thie  personal  judgment  against  said  appellants,  but  they  argue  thr/t 

judgment 
this  deficiency^?;  void  on  the  face  of  the  record  and  it  is  un- 
necessary to  amend  the  decree  la  that  regard* 

The  motion  of  appellants,  filed  June  16,  1933,  is  as 
follows! 


"Bow  come  the  following  named  defendants  to  the  above 
entitled  cause,  towitt  isithel  M.  Baloh,  Milton  H.  Balch  and  Lena 
Baleh,  his  wife,  Low  L.  Baleh,  Trustee  under  the  trust  deed 
recorded  as  Document  number  9642287  and  of  Lew  L.  Balch,  Hilton 
H.  Baloh  and  J.  H.  Baleh  as  Trustees  under  the  Trust  agreement, 
dated  October  10,  1926,  and  recorded  as  Document  number  9440105, 
and  as  such  Trustees  the  holders  and  owners  of  the  unpaid  note 
and  interest  notes  secured  by  Trust  Deed  recorded  as  document 
number  9642237,  who  were  made  parties  defendant  in  this  suit  as 
1  Unknown  Owner s'»  and  move  the  court  that  leave  be  given  to  them 
and  each  of  them  to  file  their  and  each  of  their  appearance  and 
the  appe&ranoe  of  Jacob  0.  Grosaberg  as  their  solicitor  in  this 
cause,  and  that  the  decree  of  foreclosure  and  sale  entered  in 
this  cause  on  the  23d  day  of  December,  1932  at  the  December  1932 
term  of  this  court,  may  be  vacated  and  that  leave  be  given  to 
the  said  defendants  and  each  of  them  to  answer  the  bill  of 
complaint  herein  filed  and  in  support  of  such  motions,  they, 
the  aforesaid  moving  defendants  herewith  present  and  tender  to 
the  court  a  notice  with  proof  of  service  thereof  and  affidavit 
hereto  attached,  etc*" 

In  support  of  the  motion  there  was  filed  the  following  affidavits 

"Jack  H«  Baloh,  residing  at  1116  2ast  48th  Street,  in 
the  City  of  Chicago,  County  of  Cook  and  state  of  Illinois,  being 
first  duly  sworn,  on  oath  says  tha*  ho  is  one  of  the  defendants 
in  the  above  entitled  oause  and  d  eseribed  in  the  proceeding  herein 
as  one  of  the  Trustees  under  Trust  Agreement,  dated  October  10, 
1926,  and  recorded  as  Dooument  Bumber  9440105 1  that  he  is  a 
brother  of  Lew  L.  Baleh  and  of  Hilton  H.  Baleh,  two  other  defendants 
in  the  said  causes  that  Ethel  M.  Baleh,  another  defendant,  is  the 
wife  of  the  said  Lew  L.  Baloh  and  has  been  married  to  the  said  Lew 
L.  Balch  and  residing  with  aim  for  fourteen  years  laat  pastf  amd 
Lena  Balch  is  the  wife  of  the  said  Milton  H*  Balch,  who  has  been 
married  to  the  said  Hilton  H.  Baloh  and  living  with  him  for  twenty- 
two  years  laat  pastf  that  all  of  these  foregoing  named  defendants, 
towitt  this  affiant  and  the  said  Hilton  H.  Baloh,  Lew  L.  Baloh, 
Sthel  H.  Baloh  and  Lena  Baloh,  have  been  continuously  residing  in 
the  City  of  Chicago,  County  of  Cook  and  Dtate  of  Illinois,  for  at 
least  seven  years  last  pastf  that  the  residence  of  the  said  Lew  L* 
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Baloh  and  3thel  V.  Baloh  was  eentinaously  f  roa  about    the  1st  day 
of  Kay,  U»&2  until  about  the  .J9th  day  Of  May,  1933  at  7721   ?hLllips 

renue  la  the  said   -Ity  of  Chic-go  aad   there  ft er  and   since  then 
and  now  i»  at  2564  a.  76th     treet,   la  the  said  City  of  Chleag©  and 
the  re^denee  of  the  eeld  Kilt  on  H.  Baloh  and  Ira?  Saleh  was  con- 
tinuously from  about  the  lot  day  of  May,  1932  to  aboat  the  20th  day 
Of  April*  1*33  at  the  Xayfeir  Hotel  *t  the  Vor threat  Corner  of  Hyde 
Park  Boulererd  and  *if  ty-fif  th    treat,  unloose,  Illinois,  and  thcre- 
after  aad  since  than  aad  BOW  to  at  6336  Wood lawn    venue,  la  the  raid 
City  of  Chicago)   that   -he  residence  of   tale  nfiiaat  was  continuously 
alaee  the  let  day  of  hay,  1932  aad  until  the  15th  day  of  May,  1933 
at  nuaber  713C  :  yril  Arcane  la  the  a.-„id  City  of  Jhici^o,  ana   thea©* 
after  aad  alaee  thea  aad  now  la  at  1116  Saet  48th  -.treet  la  the  said 
City  of  Chlcagof   that  neither  of   the  defendants    rho.ie  places  of 
realdenoe  are  hereinabove  stated  haa  bee a  eoaooaled  within  this 

tate  so  that  service  of  proeeas  could  not  ho  had  upon  thea  or 

woYVJnwMT     OX      &XMKan©> 

""This  affiant  farther  says  that  the  eeaplalaaatf  Jacob 
Sieholas  Maehl,  haa  for  at  least  throe  or  four  yearn  laet  past  been 
la  contact  with  the  several  defendant©  naaed  la  this  affidavit  aad 
haa  boea  entirely  familiar  with  the  fact  that  daring  all  such  tiao 
they  aad  each  of  then  hare  bona  residents  of  the  said  ii.y,  -cunty 
aad  utate  and  th«t  their  plaoes  of  residence  as  aforesaid  could 
hare  boea  ascertained  upon  the  ell.htest  inquiry* 

•This  affaosst  further  otys  that  at  no  tlao  has  number 
2333  £eath  Michigan  venae.  Chics co»  Illinois,  bo*  n  the  addreoO 
of  any  of  the  defendants,  whoso  places  of  res  idea**  are  giren  la 
thla  affidavit  oxooptlag  only  that  of  this  aft  lent,  who  5©  plan* 
of  business  haa  boea  at  aald  address  for  fifteen  years  last  pant* 
*  «  *» 

Appellees  seek  to  justify  the  action  of  the  chancellor  in  the 

OTerrullag  of  appellant©*  notion  upon  the  ground  that  the  only 

procedure  to  veeate  a  decree  of  soreelosare  aad  eel©  is  seetloa 

19,  chapter  22,  of  the  Rerised  statutes  and  that  appellants  failed 

to  follow  the  procedure  specif  leally  set  forth  there  la.  la  support 

of  this  posit  lea  appelloee  have  argued  M  oomo  length  the  procedure 

that  nuet  be  followed  under  seetloa  19  and  th©  alleged  failure  of 

appellants  to  follow  the  strict  re  uireaonto  of  the  section,  do 

the  other  hamtf  appellaats  state  that  their  notion  is  not  based  upon 

section  19,  *bat  upon  the  ground  that  the  alleged  Jurisdiction  of 

the  court  to  enter  the  decree  waa  based  upon  a  false  and  fraudulent 

affidavit  for  publication,  and  that  the  deoreo  i©  wholly  v©id$  *  *  * 

that  the  application  to  V»©at©  tha  decree  and  leave  to  defend  was 

not  addressed  to  any  discretion  or  supposed  discretion  of  the  court. 
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but  was  a  Htettcr  of  rl^ht." 

In  Graham  v.  O'Connor,  350  111.  5  6,  v/here  it  was  claimed 

that  the  allegations  In  certain  affidavits  f Hod  fox  the  purpose  of 

giving  notice  "by  publication  vtere   false,  the  court  said  (pp.  40-1)  t 

"To  secure  Jurisdiction  oyer  unknown  parties  by  con- 
structive serrice  through  publication  is  a  concession  of  the  lav 
to  the  hard  circumstance  of  necessity.   The  statute  is  particular 
in  enumerating  the  necessary  steps*   The  phrases  'due  in  uixy' 
and  'diligent  inquiry*  in  that  statute  are  not  intended  as  useless 
phrases  but  are  put  there  fox  a  purpose*   Those  tv*  phrases  hare 
a  well  understood  meaning  that  cannot  be  reconciled  with  the 
taking  of  a  chance  or  fUMsittg  that  ihe  names  and  addresses  ef 
unknown  parties  can  not  be  ascertained.  A  perfunctory  inquiry 
does  not  comply  with  the  provisions  of  the  statute.    n  honest 
and  well  directed  effort  siust  be  made  to  ascertain  the  names  and 
addresses  of  unknown  parties.  The  inquiry  must  be  as  full  as 
the  circumstances  of  the  particular  situation  will  permit.  In 
this  case  the  evidence  shews  that  the  defendant  was  a  real  estate 
dealer  and  at  the  time  she  obtained  hex  tax  deed  was  employed  in 
the  office  of  the  county  clerk  of  Winnebago  county.  The  record 
shows  she  is  a  person  of  mere  than  average  intelligence,  and  we  are 
warranted  in  assuming  that  she  understood  the  importance  and 
relation  of  public  records  to  land  titles.  It  is  clear  that  the 
defendant  fell  far  short  of  making  the  *due  inquiry*  and  'diligent 
in  uiry'  required  by  the  statute.  Consequently  h^r.  affidavits  did, 
not  speak  the  truth*   It  necessarily  "f "oil  6?rB"  thai"  "the  court" did 
no\  acquire  Jurisdiction  over  the  complainants  by  cons Iruo tire 
serrice  based  upon  f aloe  affidavits.   Go  far  as  tSooo  complainants 
are  "concerned*  all  p'roc codings  had  in  the  def^no*ant,s  action  with 
relation  to  the  land  in  question"  are  null  and  void  and  do  not  fore- 
close the  complainants  from  bringing  their  suit  to  uiet  title* 
The  decree  so  obtained  may  be  set  aside  at  any  time  thereafter  on 
the  discovery  of  fraud.   (Busby  v.  Ifousa  294  111*  401*)  Section  19 
of  the  Chancery  act  does  not  apply  here,  as  it  applies  only  to 
those  cases  where  the  court  ae  uires  jurisdiction,  and  where,  as  a 
matter  of  fact,  unknown  parties  are  properly  made  parties  to  the 
action*"   (Italics  ours*) 

It  is  evident  that  seebien  19  was  intended  to  give  an  additional 

remedy  and  not  to  limit  or  take  away  there  already  in  existence* 

and  it  is  exceedingly  doubtful  if  the  section  was  intended  to 

apply  to  a  case  like  the  instant  one.  In  Sandstra  v.  z.andstra, 

266  111*  App.  293,  the  court  quotes  with  approval  (pp.  297-302) 

certain  cases  that  support  the  position  of  appellants.  Mson  v* 

Sdson,  108  las 8*  590,  reviewed  in  the  ZandBtra  esse,  seems  to  bo 

a  leading  authority  upon  the  subject.   It  is  a  general  rule  that 

a  court  has  power  to  vacate  a  Judgment  at  any  time  after  the 

expiration  of  the  term  where  the  court  was  without  jurisdiction 
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to  eater  judgment  "and  also  where  a  judgment  has  been  obtained 
through  fraud,  such  fact  cons ti tut ee  a  sufficient  reason  for 
vacating  it  after  the  term  in  which  it  was  rendered.  The  fraud p 
however,  must  be  a  fraud  committed  by  one  of  the  parties  on  the 
court."   (The  People  v.  Sryach.  311  111.  342,  548-9.  £»ee  also 
Conway  v.  Cilia  257  111.  *pp.  606.) 

There  is  no  merit  in  the  contention  of  appellees  that 
the  action  and  affidavit  of  appellants  fail  to  show  a  meritorious 
defense  and  that  therefore  the  order  appealed  from  should  be 
affirmed.  The  rule  re  ui ring  a  meritorious  defense  to  be  shown 
applies  to  oases  where  a  defendant  is  moving  to  Vacate  a  decree, 
not  as  a  natter  of  absolute  right  but  as  a  matter  of  grace.  Tor 
toe  same  reason,  there  is  no  merit  in  the  further  contention  of 
appellees  that  the  order  should  be  affirmed  because  the  motion  of 
appellants  was  not  accompanied  by  an  answer.   It  appears  from  the 
order  denying  appellants*  motion  that  the  chancellor  regarded  the 
failure  of  appellants  to  present  an  answer  with  the  motion  as  all: 
important  fact  in  the  determination  of  the  motion* 

'fter  a  careful  consideration  of  the  inctant  appeal  we 
hare  reached  the  conclusion  that  the  chancellor  erred  in  overruling 
appellants'  motion.   hile  the  motion  may  be  somewhat  informal,  no 
demurrer  was  filed  to  the  same,  and  it  is  apparent  that  the 
chancellor's  action  -rao  based  upon  the  assumption  that  appellants 
could  proceed  only  under  section  10.   The  motion,  supported  by 
the  affidavit,  sufficiently  presents  the  issue  as  to  whether  ox 
not  the  service  by  publication  was  obtained  by  false  statemonti 
in  the  affidavit  for  public  tion  notice,   from  a  reading  of  the 
eases  it  appears  that  a  party  claiming  that  the  court  was  without 
Jurisdiction  to  enter  a  decree  or  judgment  against  him  may  proceed 
by  motion,  petition  or  bill.  Complainants  should  be  ruled  to 
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ansver  the  motion  .     affidavit   in  support  of  the   atone »  and 

the  ohancellor   crn  then  detemine,  upon  a  hearing »   the  truth  «r 
falsity  of  the  allegations  contained  in  the  said  tXfidavit,     TTpoa 
the  hearing  of  the   issue   the  burden  wilX  rest  upon  appellants   to 
stake  out  a  clear  and  satisfactory  case. 

The  order  of  the  Huperior  cornfc  of  Cook  county  Is 
rerersod  and  the   cause  is  remanded  for  further  proceedings  not 
inconsistent  with  thiB  opinion* 

EbTHRSSD  AMD  KBMAtfDhTD. 

Oridley  and  Sullivan,  JJ.,   concur* 
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I*  TSB  nattSR  OP  T&S1  J*?TITiei 

car  oral  nccivmY, 

Appellant* 


ARFISSTHS  AT  TBR   ?TJXf  OP 
WAL3XB  KRW, 

Appall e»< 


AFT3AX  PR3K  etfOTTT  COBBT 
OF  COOK  OOBRTT. 

2  75  I.A.  640^ 


w.  jtotcck  bcaxlai  bbuvsrsi)  Tina  opijiot  of  m&  0QWa» 

Appellant,  Owen  noaivney,  petitioned  the  County  court 
of  Cook  county  to  release  bin  from   imprisonment  under  a  writ  of 
fSSliS.  ."^.  *M**/»5i«9^w»  upon  a  Judgment  in  a  souse  wherein 
aopellee,  Walter  Km*,  was  plaintiff  ens  Owen  meaivney,  Philip 
neGiwney,  Maryland  Caenalty  company,  KeaiTuey  &  MeGivnay,  Inc., 
Universal  Finance  Corporation  and  C#  no  Oakoo  wore  defendants. 
After  a  hearing  in  the  County  court  a  judgment  was  entered 
remand ins  the  appellant  to  the  custody  of  the  sheriff,  from 
which  judgment  appellant  hue  appealed*   Upon  the  hearing  in 
the  County  court  the  oolo  point  urged  by  the  petitioner  was 
thus  stated  by  his  counsel  t  "The  suit  was  brought  against 
meOivney  end  <Hkes  r*nd  several  others,  among  which  was  a  cor- 
poration, fh*  capias,  which  I  now  offer  in  evidence  at  this 
tine,  rune  again* t  MO^lrney,  Oakeo  end  a  therm  9  including  this 
corporation.  The  point  of  the  petitioner  is  that  the  judgment 
btsiuti  toVtutot  the  corporation  and  It  not  bein»i  amenable  to 
capias,  -  in  other  words  not  subject  to  arrest  and  inprlsonasnt, 
vltiatee  the  capias  against  MeGlvney.*   as  this  point  Is  not 
cowered  by  any  of  the  assignments  of  error  we  night  wsll  disregard 
it.  lo  ease  was  cited  in  the  lower  eourt  or  In  this  court  that 
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supports  ti*e  eaaveatiea.     tb»  judgaant  in  tae  crigiaal  pi 4»ea**dtag 
is  still  in  full  fares  and  effect  &a  to  all  of  the  dcfeadaata* 
and  wall©  the  garni—  ad  rwaaMtiiffi  designates  *H  |g  tke  def  on*, 
ants  it  directs  tke  arrest  orf    tke  two  individuals  only,     the 
uoxamM  of  ike  writ  U©  take  tke  ©oa>"   could  ae-fc,  ©i   e©aree,  a* 
directed  ag&iaat  Ui*  cexper*wieas#  hut   that  fact  did  aot  eaakla 
tke  i.sa  individual  def and&ate  ta  avoid  tke  MBJM  **  N  ikenu 
fhexe  1*  ao  oar  it  in  toe  Instant  caateation. 

She  appellant  uaxt  contends   that  la  t~o  pxoe«a«*latftf  *a 
tke  County  court  there  was  evidaao©  lntxoduood  th&t  •Lowed  that 
the  judg&sat  en  -,<hich  the  aayfajt  w&a  issued  hu4  tMMi  solo:  ©r 
aaaigaed  fey  firitg  Ui  una  Annette  iianrUian  end  thtt  fc*  ^ug  has  ao 
furtkfej   interest  ia  the  judg&jcat  the  appellant  ihould  how©  bean 
diccfe/urged  from  iaau.ij»©naijat  aa  tke  a  apt  a?  that  had  ocaa  is-sutd 
at  tke  tattanoo  of  Era*.       Sfo  eueh  peiat  le  sad*  ^y  say  ..;*at 

of  error  sad  the  appellaat  it  therefore  precladsd  f raa  now  raising 
it.     Bowers* »  thee*  it  aot  tke  slinkiest  aarit  la  It,     -■■■kiln  two 
witnesses  testified  tkat  -*hile  the  preasedinse  ia  tke  County  court 
were  peadlag  5ru£  told  JtcSivney  that  he  had  cold  tfeo  Judgaant  to 
ales  Kanrakan  for  <500,  Krug  testified   that  ke  did  aot  sell  or 
assign  tka  Judgasat  and  tkat  ke  did  aat  elate  ta  eppoiJaat   thnt  ho 
kadi   last  appellant  was  coaataatli   trying  to  settle  tke  ease  witk 
kin  but  tkat  nothing  had  *r«r  koea  done  ia  the  aat  tar  {  that  ke 
had  never  reev-tred  aay  aoney  froa  aaykody  f©r  his  judgaeat.     It  la 
apparent  from  the  reeerd  ta*t  tke  trial  court  attacked  ao  weight  to 
tke  tet irony  of  appellant  as  to  tke  alltfoc-  aaxlgaauntt  and  it  ia 
quilt  appareat  that  tke   testimony  la  question  MM  proaptod   solely 
ky  a  desire  to  escape  the  effect  of  the  ut.ntt.3t* 

la  this  ©©art  rppellcat  contends  tkat  tke  trial  court 
erred  ia  find in;  ar.lieo  tha  cist  of  tke  ©rlgiaal  action  against 
appellant.         Tkere  is  aot  tke  sllgktest  nor  It  in  tkls  eon  teat  ion* 
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th»  aaaadad  oeoJUrftUiaa  ia  i  -*  o-ri^taai  sra««*«e»i  »^»  ^i*»a  wMofc 
the  ea»«  **a*  to  %h*  Jurr»  ooaoiatod  of  two  eo&at»»  la  t^ek  of 
*hie*i  it  is  &JU«g«.1  ta*i  apptlLuat;    -il fully  o»d  inaielou*ly  fcxofco 
&a4  «atote4  HNH*i  gs.rs.fi*  wad  took  ta*r«*ro*  ta*  &.ataaofeilo  of  tao 
l»tt«r*     it  i«  *1*  s»i tied  lum  of  iai»  atoto  ttot  if  it  apooasfo 
tre»  who  oie-stviaft*  of  a  cWil  suit  aa*<*r  «&!«&  Ml  laHolvaat  *abtosr 
w&e  ijqprisoa&i  ti*t  ^suiioo  i*  tae  gist  if  Hn  CUttf*  iotioa.  tao 
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violatiio  of  iao  ooaotitutioaol  *roaii.-itUa  UstHfti  SX»  :r-'-«  X2) 
agaiact  U^ildtftaaa*  Jot  lafcfc*1     r^is  poiat  is  act  tJfMMl  If  oar 
&**i*aac»t  of  error,  tat  croa  if  it  9OTo   tfaore  la  n?  BOTit  *m  it. 
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«lliT«at  ?♦  ^.#  asrt  ^ridioyi  J.f  o«ienar. 
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AT  A  TERM  OF  THE  APPELLATE  C 

Begun  and  held  at  Ottawa,  on  Tuesday,  thar  first  day  of  May,!  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 


JUSTUS  L.  JOHNSON,  Cleric. 
E.  J.  WELTER,  Sheriff. 


275  LA.  640 


y 


BE  IT  REMEMBERED,    that   afterwards,    to-wit;    On 
MAY  1  0  1934  tlie   °Pinion  of  tlie   Court  was   filed  in  the 

Clerk's   office   of  said  Court,    in  the  words   and  figures 
following,    to-wit: 


No.  8699 


Ag.  4 


i:t  the 

appellate  court  of  illinois 

second  district 

October  Term,  A.  D. ,  1953 


FRANK  REED, 

(Complainant)  Defendant  in  Error, 

x   y  Writ  of  Error  to 


vs, 


Circuit  Court, 
Lata  County. 


FRANK  S.  RIVERS^  OSCAR  CLEFF, 
E.  L.  COOK  and  FRED  CROW,  etal., 
(Defendants)  Plaintiff  in  Error. 

WOLFE  **  P.  J. 

Frank  N.  Reed,  the  original  complainant,  filed  his  bill  to 
foreclose  a  trust  deed  in  the  Circuit  Court  of  Lake  County.  All  of  the 
plaintiffs  in  error,  with  other  parties  were  made  defendants  to  the 
bill.   The  bill  was  sworn  to  by  Frank  N.  Reed.  None  of  the  defendants 
filed  an  answer  to  the  bill.  All  were  defaulted,  and  the  bill  taken 
as  confessed  against  them.   The  record  does  not  show  that  any  evidence 
was  offered  in  support  of  or  against,  the  bill.   The  Court  found  the 
facts  to  be  in  rccordance  with  the  allegations  of  the  bill,  and  ordered 
the  Master  to  advertise  and  sell  the  property.   The  Master  sold  the 
property  for  the  sum  of  $16,000.00  which  left  a  deficit  of  $5,759.18. 

The  Master  made  a  report  of  his  sale  of  the  property  to  the 
Court,  and  on  motion  of  the  complainant's  solicitor  a  deficiency  decree 
was  entered  against  Frank  S.  Rivers,  Caroline  L.  Kohl,  Oscar  Cleff 
and  Fred  Crow,  holding  each  of  them  jointly  and  severally  liable  for 
the  amount  of  the  deficit.   The  Court  entered  a  decree  in  accordance 
with  the  Master's  findings  and  recommendation,  on  the  11th  day  of  April, 
1933.   On  the  13th  day  of  April,  1933,  an  execution  was  issued  out  of 
the  Circuit  Court  of  Lake  County  against  said  defendants.   On  the  15th 
day  of  June,  1933,  being  one  of  the  days  of  the  said  term  of  court,  the 
defendants  in  error,  throu  h  their  solicitor,  entered  their  motion  to 
vacate  and  set  aside  the  decree  heretofore  entered  by  said  court  on 
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April  11,  1933.   This  motion  was  overruled  by  the  court  and  the  case  is 
brought  to  this  court  for  review. 

The  bill  charges  that  the  note  and  trust  deed,  was  madeoonly 
in  the  name  of  one  of  the  plaintiffs  in  error,  Fred  Crov,  yet  the 
defendants  Frank  S.  Rivers,  Caroline  L.  Kohl,  Oscar  Gleff,  E.  L.  Cook, 
and  Fred  Crow,  were  all  beneficiaries  under  said  trust  agreement  and 
were  the  purchasers  of  the  property  described  in  the  deed  of  trust; 
that  Fred  Crow  made  and  executed  the  notes  and  deed  of  trust;  that 
the  intention  of  the  parties  was  to  divide  the  property  into  lots 
and  blocks  and  sell  it  at  a  profit  and  in  that  way  pay  off  purchase 
money  notes  and  the  mortgage;  that  for  this  purpose  the  trust  deed 
which  they  directed  their  trustee  to  execute,  provided  for  such  sub- 
division of  said  property;  th:t  ur;on  payment  of  a  certain  price  therefor 
they  vere   to  release  the  mortgage  and  convey  the  lots.   The  p-yncnts 
were  to  be  credited  upon  their  proper  notes.   That  the  defendants, 
Frank  S.  Rivers,  Caroline  L.  Kohl,  Oscar  Cleff,  E.  L.  Cook,  and 
Fred  Crow  prepared  a  plat  of  the  subdivision  of  said  property  together 
with  other  property  belonging  to  said  parties,  and  directed  their 
trustee  to  approve  the  plat  of  subdivision,  and  when  he  secured  the 
aproval  of  the  proper  authorities,  to  record  their  plat  of  subdivision 
which  is  known  as  the  Arden  Shore  Estates;  that  they  sold  certain 
lots  find  conveyed  them  and  requested  the  owner  of  the  notes  to  make 
a  release  of  those  notes,  fft>m  the  lien  of  the  trust  deed  and  to  credit 
the  payments  upon  the  proper  notes;  that  such  releases  were  executed 
and  filed  of  record  clearing  the  title  to  these  lots  conveyed  to  the 
grantees;  that  credits  were  given  them  upon  their  proper  notes;  that 
the  original  note  is  now  due  and  unpaid  and  they  are  jointly  and 
severally  liable  upon  their  purchase  money  note. 

It  is  insisted  by  the  plaintiff  in  error  that  the  trial  court 
acquired  no  .jurisdiction  of  the  grantors,  Frank  S.  Rivers,  Oscar 
Cleff  and  E.  L,  Cook,  for,  having  resorted  to  the  foreclosure  of  the 
trust  deed,  to  collect  the  amount  due  on  the  notes,  it  was  the 
complainant's  duty  to  exhaust  such  security  before  claiming  relief 
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against  them,  and  then  he  should  have  resorfcifcd  to  a  court  of  law, 
if  anything  remained  due  to  him  for  which  they  were  legally  liable; 
that  their  liability  on  the  notes,  if  any,  is  by  reason  of  their 
geveral  endorsements  and  is  surely  a  ouestion  of  law,  and  they  were 
neither  necessary  nor  kroner  parties  to  the  foreclosure  proceeding. 

The  notes  were  endorsed  as  follows:   "We  guarantee  the 
pay  lent  of  this  note  to  the  extent  of  ftfty  per  cent  (50%)  of  the 

amount  due  thereon. 

(Signed)  Caroline  L.  Kohl 
(Signed)  Frank  S.  Rivers." 

"I  guarantee  the  payment  of  this  note  to  the  extent  of 
twenty-five  per  cent  (25%)  of  the  amount  due  t  lereon. 

(Signed)  Oscar  Cleff." 
"I  guarantee  the  payment  of  this  note  to  the  extent  of 
twenty-five  per  cent  (25%)  of  the  amount  due  thereon." 

(Signed)  E.  L.  Cook." 
It  is  u^on  these  endorsements  that  the  defendants  now  claim 
that  they  were  not  necessary  or  proper  parties  to  the  foreclosure 
proceedings  and  that  the  eourt  erred  in  granting  personal  judgments 
against  them  for  the  deficiency  due  on  the  sale  price  of  the  premises. 

This  is  not  the  theory  of  the  bill  or  decree  of  the  court  on 
which  the  plaintiff  in  error  Fere  held  liable  for  the  deficiency  in  the 
•ale  of  this  property,  but  on  the  theory  as  stated  in  the  bill  of 
complaint  that,  although  the  plaintiffs  in  error  did  not  all  sign  the 
note  or  trust  deed,  it  does  not  release  their  note  and  their  obligation, 
and  that  they  are  all  liable  as  makers  of  the  note  and  as  joint 
adventurers,  and  on  this  theory  the  bill  alleges  that  they  are 
personally  liable  to  cay  the  note,  or  any  deficiency,  if  there  be 
one.   The  court  in  his  findings  and  decree  finds  these  allegations 
of  fact  and  law  to  be  true.   The  plaintiffs  in  error  have  Mled  to 
answer  the  bill.  Under  a  decree  nro  confesso  a  defendant  cannot,  on 
error,  allege  the  want,  or  insufficiency  of  the  testimony,  or  the 
insufficiency  or  amount  of  the  evidence  that  may  have  been  heard  by 
the  court  entering  the  decree.   "Here  defendants  are  persons  not 
under  disability  and  a  default  is  entered,  a  decree  pro  confesso 
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follows  as  a  letter  of  course.   Such  decree,  if  warranted  by  the 
averments  of  the  bill,  is  unassailable, — Monarch  Brewing  Co.  vs. 
Wolford,  179  111.,  252.   fa  think  that  the  averments  in  the  bill 
sufficiently  state  a  cause  of  action  and  charge  the  plaintiffs  in 
error  as  being  jointly  and  severally  liable  on  the  notes  in  -uestion. 

It  is  next  insisted  that  the  court  erred  in  holding  the 
plaintiffs  in  error  jointly  and  severally  liable  in  the  deficiency 
decree,  for  the  reason  that  they  were  only  liable  as  guarantors,  and 
as  such  their  liability  was  limited  and  could  not  be  extended.    e 
do  not  deem  it  necessary  for  a  proper  decision  of  this  case  to  discuss 
this  assignment  of  error  as  the  case  was  not  submitted  to  the  trial 
court  upon  this  theory,  but  upon  the  theory  of  a  joint  undertaking. 
The  case  of  Greenleaf  et  al.  Feinberg,  210  111.,  App.,  271,  is  a  . 
ease  very  similar  to  the  one  we  are  now  considering,  and  in  discussing 
the  matter  the  Court  says:   "It  is  contended  by  plaintiffs  in  error 
that  they  are  not  personally  liable  for  the  amount  of  the  deficiency 
and  that,  accordingly,  the  decree  which  was  entered  is  erroneous. 
The  evidence  shows — no  evidence  was  offered  on  behalf  of  the  plaintiffs 
in  error  to  the  contrary — that  at  the  outset  the  seven  participants, 
Feinberg,  Loef  ler,  Lorimer,  LIurphy,  Dorman,  Engel  and  Bromann,  entered 
into  an  oral  agreement  that  they  would  buy  a  certain  piece  of  real 
estate,  take  th  title  thereto  in  the  n  me  of  Bromann  for  the  bene- 
fit of  all  of  them,  subdivide  the  property  into  lots  and  then  handle 
it  on  a  certain  prearranged  syndicate  plan  for  their  mutual  pecuniary 
profit.   It  is  the  law  that  a  partnership  may  adopt  the  individual 
name  of  one  of  its  members  as  the  name  under  which  it  shall  do  business, 
and  bind  itself  and  each  of  the  partners  by  the  use  of  that  name. 
The  firm  name  is  such  as  the  copartners  choose  to  adopt.   It  may 
disclose  the  names  of  all  the  partners  or  of  none  of  them,  or  the 
na  -e  of  but  one  of  them  may  be  used,  as  the  firm  name.   ****** 
Where  a  written  instrument  bears  the  name  of  but  one  person, 
presumably  it  is  the  undertaking  of  that  person;  but  it  is  competent 
to  establish  by  parol  proof  that  the  contract  is  th^t  of  the  copart- 
nership and  that  the  firm  entered  into  the  contract  in  the  name  and 
style  of  the  individual." 
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The  enterprise  therefore  fell  within  the  definition  of  a 
joint  adven  tittle,  as  an  association  fctf  two  or  more  persons  to  carry 
out  a  single  business  enterprise  for  profit.  A^  joint  adventure  has 
been  said  to  be  a  commercial  or  maritime  enterprise  undertaken  by 
several  persons  jointly;  a  limited  p.-rtnership  —  not  limited 
in  the  statutory  sense  as  to  the  liabilities  of  the  partners  but  as 
to  its  scope  and  duration.  A  Joint  adventure  is  not  regarded  as 
identical  with  a  oartnership,  the  relation  of  the  parties  is  so 
similar  that  their  rights  and  liabilities  are  usually  tested  by 
the  rules  which  gov  rn  partnerships. 

The  bill  charges  and  the  oourt  found  that  this  was  a  joint 
and  several  adventure  among  the  plaintiffs  in  error;  that  the  property 
had  been  platted  and  some  of  it  sold;  that  the  purchase  price  of  the 
lots  sold  amounted  to  ''900.00  raid  the  same  has  been  credited  on  the 
back  of  the  principal  note.   That  the  plaintiffs  in  error  had 
taken  advantage  of  the  provision  granted  them  in  the  deed  of  trust,  and 
as  such  each  and  every  one  is  jointly  and  severally  liable  for  the 
deficiency  as  found  by  the  decree  of  court. 

We  find  no  reversible  error  in  this  case  and  the  judgment  of 
the  Circuit  Court  of  Lake  County  is  hereby  affirmed. 

Judgment  iffirmed. 
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STATE    OF   ILLINOIS, 

second  district  i  I.  JUSTUS  L.  JOHNSON".  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

AppeUate  Court,  at  Ottawa,  this : day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- — 


Clerk  of  the  Appellate  Court 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day  of 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANELIS  R.  DOT!,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


2  75  i.a.  640 


?/ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  10  1934   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


I  o.    8711  Ag.   No.    7. 

IN  THE 
APPELLATE  COURT   OF   ILLINOIS 
■DISTRICT 

October  Term,    A.    D.   1933. 

Bertha  M,  Phelps, 

Appellee ) 

vs.  Appeal  frcm  the  Circuit 

Charles  Eark  and  Charles  Larson         Court  of  DeKalh  County. 

nd  Charles  Bark,  Executor  of  the 
Last  Will  and  Testament  of  Ila  A. 
Woodward,  deceased, 

appellants. 

WOLFE—  :;.J. 

Bertha  M.   Phelps,    one    of  the  heirs  and  legatees  under  the 
will   of   Ila  A.     .oodward,   deceased,    filed  a   bill   of  complaint    in 
the  Circuit   Court  of  DeKalb  County  on  -ay  27,   193  2.      The   bill 
charges  that  Charles  Larson  and   Charles  Bark,  appellants  who  were 
named  defendants   in   the  bill,    as  havin-r   occupied  fiduciary  relations 
with  Ila  A.   Woodward  in  her  life  time.      Ila  A.   Woodward  was  an 
elderly  person, and  at  her  death  was  ninety-one   years  of  age.     The 
appellee   further   charges  that  a  few  years  before   the   time   of  Mrs. 
Woodward's  death,    and,   while  said   Charles  Bark   occupied   such 
fiduciary  relationship  she   appointed  said   Charles  Bark  her  attorney 
in  fact  by  a  written   instrument,  to  take   charge  of  her  property; 
that  Charles  Larson  was  also  a    confidant   of    the  family  and   also  a 
great  friend   of  Charles  Bark  and  assisted  him  in   transacting   the 
business  affairs  of  Ila  A.   Woodward  after  the  death   of  her  husband. 

The  appellee  charges   the  appellants  with  having  appropriated 
$50,000.00  worth   of  liberty  Bonds,    the  property   of    the  estate  of 
Ila  A.   Woodward,   deceased,    to   their    own  use. 

Charles  Bark  filed  his  answer  to  the  bill  of  complaint  on 
ju  e  20,  1932,  and  Charles  Larson  filed  his  answer  on  June  27, 
1932.     They  both   denied  that  they  fraudulently  converted  to  their 
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use  the  bonds  as  charged  in  the  bill  of  complaint.      Replications 
were    considered  filed   to  the   answers  and  the   suit  was  at   issue  and 
ready   for   trial.      Complainant   served  a   notice  on   the  defendants  that 
she   would,    on  December  23,    1932,    move   the   court  to    set   said   case  for 
a  hearing    on  December   27,    1932.      On  December   23,    1932,   both  Charles 
Bark  and   Charles  Larson,   the  defendants,    appeared  in   open  court  and 
filed  their  motion  to  dismiss  complainant's  bill  because  complainant 
was  a  non-resident    of  the   State  of  Illinois,   and  had  not  filed  a  bond 
for  costs   in  compliance  with   the   Statute,  and   also  because  the  bill 
did  not    join  all  the  proper  parties  defendant,   having  particular 
reference   to  the  wife   of  the    defendant,    Charles  Bark,   who  was  a 
legatee  under   the   will  of   Ila  A.   Woodward,    deceased.     The  motions 
were  continued  until  December  28,    1932,   whereupon  the  court  entered 
an  order  granting  the   defendant's  motion  to  dismiss,    but   allowed 
the  complainant  to   file  a   cross-motion  in  which  she   asked  leave   to 
file  a   cost  bond  and   to  amend  her  bill  to  comply  with  the  require- 
ments of  the   court.      The    court  entered  an   order    on  December  28, 
1932,   granting  the   complainant  fifteen  days  from  December  28,   1932, 
within  which  time    to  make      her  amendment,  and   file   the   cost  bond. 
On  December  30,   1932,    Charles  Larson  and   Charles  Bark  filed  separate 
cross-bills  in  said   cause  without  obtaining  leave  of  court   to  do  so, 
and    did  not   notify  the  complainant,    or  her    counsel,    that   they  were 
^oing   to  file  the   cross-bill.     The    complainant  did  not   file    a  cost 
bond,    or  amend   her  bill  of  complaint  and   upon   the  expiration  of 
fifteen  days  from  December  28,  1932,    she    claims  that   the   order   of 
court  dismissing  said  cause  become   final.      On  December  28,   1932, 
the   complainant,    Pertha  M.  Phelps,    decided  not  to  pursue  her  right 
under   the  bill  of   complaint  in  chancery,   but   fileda  petition  in  the 
Probate  Court  of  said  county  under    sections   81  pnd  82  of  the  Ad- 
ministration  Act.     Upon  that  date  she  filed   a  petition  in  the 
Probate  Court   citing  Charles  Larson  before  said  court   to   show  cause, 
if  any,    he   had,   why  Liberty  Bonds  amounting  to    )25,000.00,    par  value, 
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taken  by  him  from  lie     -.     .  oodward,    in  her  life  tine,   should  not  be 
inventoried  BJ  a   part   of  the    estate  of  Ila   A.   Woodward,    deceased. 

On  January  10,   193G,    after  the    said   Charles  Larson  had  been 
served  wi  th  notice  to  appear  and   defend  the   petition  filed  in  the 
Probate  Court,    the  said   Charles  Larson  and   Charles  Bark   came  before 
the   Circuit   Court  and  filed  their  separate  motions  to  withdraw  their 
motion  to  dismiss  complainant's  bi]  1  of  complaint   for  want   of  a    cost 
bond  arid   proper  parties  defendant   on  which  the    order  of  the   court 
had  been  entered  on  December  28,   1932,   allowing  the  motion  to   dismiss 
the   original  bill  unless  the  complainant,    Bertha  H«   Phelps,  filed 
her  bond  for  costs  and  amended  her  bill  within  fifteen  days  from 
December   28,   1932,    in  accordance  with   the  Statute  for  bonds  for  costs. 
Each  of  the  cross-bills  prayed  for    an  injunction  to  restrain  the 
complainant,    Bertha  II.   Phelps,   from  prosecuting  and  maintaining 
in   the   Probate  Court  of  DeEalb   County  her  petition  for  the   recovery 
of  the  bonds  alleged  to  have  been  converted  by  the  cross-complainants. 

The   complainant,    Bertha  ;.i.   Phelps,   did  not   file  a   bond   for 
costs,    nor  amend  her  bill  of  complaint,   and    on  January  16,   1933, 
the    same   being  more   than   fifteen  days   after   the  entering  of  the 
order   on  December  28,    19  32,    the  complainant  filed  her  limited 
appearance  and  a  written   notion  in  said   court   for  the   purpose   of 
contesting  the    jurisdiction   of  the  court  and   to  dismiss  the  cross- 
bill and  the    original  bill  of  complaint.      On  May  8,    1933,   after  a 
hearing    upon  the  motion  to  dismiss,    the   court  entered  an  order 
dismissing  the  cross-bills  and  the   original  bill  of   complaint. 
The   order  of  the   court  finds:    "That  said   cross-bills  pray  for  no 
affirmative  relief  excepting  said   restraining   order  before  mentioned, 
and  that   said  cross  bills   should   be  stricken  according   to   the  motion 
of  the  complainant,    cross  defendant,  and  the   original  bill  dismissed 
under  the   order  of  this   court  entered  on  December  28,   1932,    for 
want  of  a  cost  bond  and  lack   of  proper  parties."     The  defendants 
perfected  an  appeal  to  this   court. 
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The   defendant   in  the  original  bill,    Charles  Larson  and  the 
cross  complainant   in   one   of  the   cross-bills  did  not   perfect  an 
appeal.      Charles  Bark   is  the  sole  and    only  appellant  herein.     The 
appellant,    Charles  Bark,  was  not   a   party  to  the  citation   proceed- 
ing instituted  in  the  Probate  Court  of   DeKalb  County  on  December 
28,    1932,    by  Bertha  r.    Phelps.     The  appellant   insists  that  the 
court   erred  in  not   only  dismissing   the    original  bill  of  complaint 
but  in  Aianlsslng  his  cross-bill,   and   insists  that    the  cross-bill 
stated  a   ^ood  cause   of  action  and   asked  for  affirmative  relief. 

An  examination  of  the  bill  discloses  that   the  cross-bill  does 
not   set  forth  any  new  matter  that   was  not  contained  in  their  answer 
to  the  original  bill,   with  the   exception   that   they  ask   for  an   in- 
junction to  restrain  Bertha  LI.   Phelps,    the    complainant   in   the 
original   bill   from  prosecuting   her  suit  in  the   Probate  Court   of 
DeKalb  County.      The   question   then  arises:      Does  this  bill   set  forth 
such  new  matter  as  would  entitle  the  appellant,   Charles  Eark,    to 
maintain  his  cross-bill.      In  the   case  of  Roby  V.   South  Park  Com- 
missioners,  252   111.   p.    575,    the   court  in  discussing  the  merits  of 
a    cross-bill  and  when    it   can  not   be  maintained,   used  the  following 
language:    "A  cross-bill  is  a  mode   of  defense.      .There   it   is  necessary 
for  a  defendant   to   have  relief  concerning  the   subject  matter  of   the 
litigation   different  from  that   sought  by  the   complainants  where   it 
is  necessary    to  the   defense   to  obtain  some  discovery   or  where  faelfcs 
occurrin-1  kUbiequaertlylto  the  filing  of  an  answer  are  material   to 
the   defense,   a   cross-bill  is   the  proper  method   of  bringing  these 
matters  to   the  attention  of  the  court.      It   is   only  where    complete 
justice   can  not  be  done   on  the   original   bill  and  answer  that  a  cross- 
bill is  proper.      If  the  same  matter  is  equally  availabe  by  way  of 
answer,    the   cross-bill  is  unnecessary,      in  Newberry  v.   Blatchford, 
106    111.   58^,   the   Attorney  G-eneral,  who  was  a  defendant,   filed  an 
answer  substantially  admitting  the  allegations  of    the  bill  and  a 
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cross-bill  asking  the   same  relief  as  the    original  bill.      It  was 
held  that  the  cross-bill  was  filed  in  violation  of  the   well 
established  chancery  practice.      The   Court  said:    "The   cross-bill 
in  this  case  was  for  no  purpose  the   law  permits   such  a   bill   to 
be  used,      l'lo  discovery  was  sought  and   no  relief  was  asked  that 
was  not   attainable,    if  at  all,    on  his  answer.      This  is   stating 
no  new  rule    of  practice.     It  was  decided  by  this    court  as  long 
ago  as  in  Llorgan  V.   Smith,   11  111.   194,  a  defendant  will  not  be 
permitted  to  file  a   cross-bill  when  his  rights  are  fully  dis- 
closed in  his  answer  in  response  to   the  allegations    of   the   bill 
and  might   be  fully  protected  by  the    court  on  the  hearing  of  the 
original  bill,   and  the  cross-bill  of  the   defendant  was  held  to 
hr ve  been   properly  stricken  out   of   the   record  because   it  was  in 
violation  of  proper  practice.**     It  is  not  understood   the  practice 
in   chancery  will  permit  a  defendant   to  file  a   cross-bill  praying 
the   same  thing  may  be   done  as  is  sought   to  be  accomplished  by  the 
original  bill.     A  demurrer  would   lie     to  such  a   cross-bill,    or 
it  might  be  dismissed  on  motion,  as  was  done  in  Morgan  vs.    Smith." 
It  is    our  opinion  that   this  cross-bill  did  not  state  any  new 
matter  that  would  entitle  them  to  any  relief  that  could  not  be 
obtained  under  their  answer   to   the   original   bill,  and  the  court 
properly  dismissed  the  same  for  want  of  equity,, 

The  appellant  seriously  contends  that  the  court  having  taken 
jurisdiction    in  this  matter    should  have  maintained  it  and   see   that 
justice  la    done  between  the  parties,   because  he  could  not  make  an 
adequate  defense  in  the   Probate   Court  the  same  as  he  could  in  a 
court   of   equity,   and  that  the  Probate  Court   did  not  have   jurisdiction 
to  adjudicate  a  question  of  this  kind.      The  appellee  in  her  suit   in 
the   Probate  Court  is  not  attempting  to  collect  a   debt   frcm  the 
appellant,    or  from   Charles  Larson,    but   is  trying  to   compel  them 
to  return  specific   property   that   she   claims  belongs  to  the  estate 
of  Ila  A.  Woodward.      In  the  case  of  Hudson  vs.   Swartz,    reported  in 


- 

.    bLQii 

t  at 

- 

- 

■ 

■  ■ 

i 
ai  I  .-..-..  .  .        rI  to 


-6- 
345  111.   Pftga   609,    the   Court   discusses  Sections   81  and  82   of 
the   Administration      ct,  and   in  the    opinion  says:    "Sections  81 
and   82    of  the   .idministration   Act  before  their  amendment  in  1925 
created  a    right    of  reaching  property  which  had  been  placed  by 
the   deceased  in  his    life  time   in  the   possession  of   the  party 
charged,   and  the  remedy  did  not  extend  to  the  determination  of 
i  contested  right    or  title   to    the   property  because  no  provision 
was  made  for  the    trial   by   jury,  without   which   no  man     can  be 
deprived,    constitutionally,    of  his   property.      By  the  amendment 
(Laws  of  1925,   pp.    1  and  2)    the  remedy  was  extended   to  property 
belonging  to  the    "executor  or  administrator  of  the  estate  of  any 
deceased  person,"  and   power  was  conferred  on  the   court  to  determine 
"all   controverted  questions  of   title   and  claims    of  adverse  title 
and  to  determine   the  right    of  property"  by  a   trial  by   jury  upon 
the   demand  of  either  party. —    (Johnson  vs.   Nelson,    341   111.,   119) 
This   remedy  is  not,   however,   applicable  to  the  co  lection  of   a  debt." 
r<'e  think  this   case  fully  sustains   the   contention   of  the  appellee 
that  the  Probate  Court   is  the   proper  forum  in  which   to  bring   a   suit 
to  determine  the  right   to   the  property  in  controversy.      (People 
ex  rel  Olsen   vs.   Templeman,  administrator,   265   111.,   App.   369.) 
We  find  no  reversible  error  in  the  case  and  the   order  of 
the   Circuit   Court   of  DeKalb  County  disniscing  the  bill  and  cross- 
bill is  hereby  affirmed. 

Judgment  affirmed. 


^       - .     II      •  J.  X  J. 
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STATE    OF   ILLINOIS, 

second  disteict  j  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the,  Appellate  Court 

(73815— 5M— 3-32) 


*7 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday 


first  day  pi  May,  in 


the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-f oua 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FEED  G.  WOLFE,  Presiding  Justice. 

Hon.  FRAHKLIH  R.  LOTS,  Justice. 

Hon.  BLAME  HUFFMAN,  Justice. 

JUSTUS  1.  JOHNSON,  Clerk, 

E.  J.  WELTER,  Sheriff. 


275  I.A.  64(f 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  1  0  IQ'U  ^e   °Pini°n  °^  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.    8723  Ag.    No.    10 

IN  THE 
APPELLATE  COURT   OF  ILLINOIS 
SECOND  DISTRICT 

February  Term,   A.D.    1934. 

Bernard  F.   Pohren, 

(Plaintiff)   Appellee, 

vs.  Appeal  from  Circuit  Court, 

7/  inneba  go  C  oun  ty  • 
R.   W.  Youngberg  and  Carl 
Erickson,  doing  business 
as   the  Blackhawk  Welding 
Shop , 

(Defendants)   Appellants 

WOLFE—   P.J. 

The  plaintiff,   Bernard  F.   Pohren,    a  resident   of  the   City 
of  Chicago,    brought   an  action  of  replevin  in  the   Circuit   Court 
of  Winnebago  County  against  R.    W.   Youngberg  and   Carl  Erickson, 
doing  business  as   the  Blackhawk  Weling  Shop,   which  business  they 
were   conducting  in  the   City   of   Rockford.      The    declaration  is   in 
the  usual  form  in  actions  of  replevin.      Pleas  were  filed  denying 
the  unlawful  taking  and  unlawful  detention   of  the   property,  and 
alleged  property   in  the   defendant,    R.   ?.  Youngberg.      It  is  not 
disputed  that  the  evidence  shows  that  Youngberg  is   the   proprietor 
of  the  Blackhawk   './eling  Shop  end    that  he   is   the    only  defendant 
who  claims  to  be  the  lawful  owner   of   the   property. 

When  the  action  was  brought,    the  chattels,    consisting  chiefly 


of   an  automobile  truck,  weling   equipment  and   tools,  were  in  the 


possession  of  Youngberg  in  Rockford.     He  had  moved  them  from  Chicago 
to  Rockford.      The   plaintiff  at  the   trial  claimed  that  the  chattels 
were  unlawfully  taken  from  his  possession  in   Chicago  by  a  purported 
assignee   of  a   chattel  mortgage  and   by  him  sold  under  mortgage  fore- 
closure;   that  Youngberg  subsequently  bought  them  from    one   who  traced 
his  title  to  the    purchaser  at  the   foreclosure  sale.      It  was  also 
claimed  by  the  plaintiff  that  the   purchaser  at   the  foreclosure   sale 
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obtained  no  title   to    the    chattels   for  reasons  which  will  here- 
after appear,   that  Youngherg  was  present  at  the  foreclosure   sale 
and  that  he  was  then  informed  that  the    chattels  were  unlawfully- 
taken  and  held  by  the   alleged  assignee  of  the  mortgage.      There 
were  antecedent  transactions  relative  to  the  plaintiff's   claim 
of  ownership   of  the  chattels  involving  persons  and  events  with 
which  the   defendant  Youngberg  had  no  connection  nor  knowledge. 
These  occurrences  took  place  in  Chicago  before  Youngberg  was  aware 
of  the  existence  of  the  chattels.     Wt  a  Tree  with  the   counsel  for 
Youngberg  that  his    client   should   not  be  made  to  suffer  for  these 
anterior  dealings  and    transactions  concerning  the  ownership  and 
title    of  the  property   if  he   had  no  actual   or   constructive  know- 
ledge of  them.      If  it  appears  from  the  evidence  that  Youngberg 
was  an  innocent  buyer  for  value   of  the  chattels  from  one  who  had 
the  legal  title,    or  he  had   the  legally  recognized  ostensible 
right  to  convey   the    legal  title  to  the  property,   this   court  would 
be  solicitVms    to  give  his   claim  of  ownership   of  the  property 
t   e   protection  which  the  law  accords  to  one  who  is  a  bona  fide 
purchaser,  as  the    term  "bona   fide"   purchaser  is   defined  and  under- 
stood in  law.      The   position  of  ^oungberg  as  the  buyer  of  the   goods 
replevined  has  given  this    court   cause  for  concern.      If  he  must 
surrender  the    goods,   for  which  he  has  paid    full  value,   because 
of  the  application   of  the   rule,   that  in  a   contest  between  two 
innocent   persons,    the    one   in  greater  fault  must  sustain  a   loss, 
it   is   to  be  regretted.      V.e  must  apply  to  the  facts  the  established 
legal   principles.      As  will  hereafter  appear,  Youngberg  took  a  risk 
buying  the  goods  by  relying  solely  on  the  possession  of  the  one 
who  had  the  goods,   as  conclusive  evidence   of  the  possessor's  owner- 
ship of  and  title   to  them. 

In  this  replevin  action   the   burden  was  on  the   plaintiff  to 
prove  his  tAtle   to  the   property.      He   introduced  in  evidence  a  bill 
of   sale,  dated  November  21,   1931,    signed  by  Leo  Jablonski,   which 
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transferred  the   title   to  the    chattels  to   Charles  T.   Marsh  and 
Bernard  F.   Pohren.      In  November,    1931,   Harsh  and  Pohren  entered 
into  a  partnership  under  as   oral   agreement.      At  the    time   the  hill 
of  sale  was  executed,    or  shortly  thereafter,   they  began  doing  a 
welding   business,   as  partners,    under  the  firm  name    of  the  Anzac 
'elding  Company.      The   business  was  conducted  in  a   building  known 
as   2422  Homer    -venue,    Chicago.      ^850.00  was  paid    for   the   chattels 
now  the  subject  matter  of  the  replevin  action,  and   the  partnership 
took  possession  of   it  and  placed  it  in  the  above  building. 

The  business   of  the  Anzac   'elding  Company  did  not  prosper, 
and   the  firm  needed    j;300.00  to   pay  rent  for   the   building  and   other 
bills  of  the   firm.      On  March  2,    1932,   Marsh  and  Pohren  secured  a 
loan  of   ,1:300.00   from  the  Dearborn  Loan  Company,    Inc.,    of   Chicago, 
and   on  that  date  gave  to  the  loan  company  their  note  for  the  amount, 
The  principal  of   the   note  was  payable  in  installments  and   the  un- 
paid installments  were  to  draw  interest  at  the  rate   of  3-^  per 
centum  per  month.     To  secure  the  note,   Pohren  and  Marsh  executed 
a  chattel  mortgage  conveying  the    chattels  in  question  to   the  loan 
company.      The  note  is   briefly  described  in  the  chattel  mortgage 
which  alone   was  introduced  in  evidence  and  the  mortgage   is  the 
only  source  from  which  we  can   obtain  any   information  concerning 
the  note.      The   loan  company,    it   is   conceded  by  the  parties  was  a 
licensee  under  the  act  regulating  the   business   of  making   small 
loans  at  a    greater  rate  of  interest   than  seven  per  centum  per 
annum   (Smith-Hurd  Rev.    St.    Chap.    74,   Sec. 13).      The  validity  of 
the   note  as  the   property   of  the   loan  c  cmpany  is  not  questioned. 

Shortly  after   the   execution  of    the  mortgage,    Pohren  and  Marsh 
became  involved   in  a  controversy  whether  the   location  of  the  place 
of  business   should   be  changed   to  a    smaller  building  than  the   one 
the  firm  was   occupying.      They  never  reached  an   understanding  in 
that  respect.      On  March   28,   Pohren  having   secured  a   permit  from 
the  loan  company  to  4ove   the   property   from  Fomer     venue  to  5321 
Milwaukee   ■ -venue  ,    Chicago,   placed   the  property  in  a   smaller  build- 
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ing  at  the    latter  addrecs.      Marsh  during  the   existence  of  the 
partnership,   was  employed  on  a    salary  as  a    traveling  man  by 
another   conpany.      Mis  services  for  the    \nzac  TYelding   Company 
consisted  of   soliciting  business  for  that   company.      Marsh 
testified  that   on  March  2r  ,   he  was   told  that  the  property 
of   the   firm  had  been  moved,  but    that   on  that  date  business 
for  his   employer  required  his   presence  in  Milwaukee.      On  March  31 
Marsh  went   to   the  new  place   of  business   of  the  welding  company 
on   Milwaukee  Avenue .      The    testimony  of  Marsh  and  Pohren  is   in 
opposition   on  the  question  whether  the  partnership  on  that  date 
was  by  oral  agreement  dissolved.      Pohren   testified  that  Marsh 
agreed   that  Pohren   should    take  the  assets   of  the   partnership, 
pay  the    debts  of  the   firm,  and  Marsh  would  "walk  out."     This 
testimony   of   Pohren  is  categorily  denied  by  Marsh.      The  question 
whether  or  not  the  partnership  was  dissolved  as  above  indicated 
by  the    testimony  of  Marsh  was  a   question  of  fact  which  the   trial 
jud  ~e,    under  instructions,    submitted   to   the   jury.     The  verdict 
was  for   the   plaintiff,   and   we  accept   it   as  an  established  fact 
that  the  partnership  was  dissolved  on  March  31   on  the   terms   as 
testified  to  by  Pohren.     The    action    of  replevin  was  properly 
brought  in  the   name   of  the   plaintiff,    Bernard  F.   Pohren. 

Harry  T.   Rush  testified   that  the  manager  of  the  Dearborn  Loan 
Company  told   him  that  Pohren  had  complained  about  trouble   between 
Pohren  and  his  partner  Marsh;   that  the   company  was  not   satisfied 
with  the  building   on  Milwaukee  Avenue   as  a   location  for   the  property. 
Rush  also   testified  that  he  examined  that  building  and   he   consider- 
ed it  an  unsafe  place  for  the   personal  property.      On  March  30,   Rush 
saw  Marsh  and  told  him  that   he  knew  where  the   property   of  the   firm 
was  located  and  that  the  way  to  settle  the  matter  was  to    go   to  the 
office  of  the   loan  company. 

On  April  1,  all  installments  and  interest  due  on  the  }'300.00 
note  had  been  paid  in  full  and  the  note  had  not  reached  maturity. 
On  that   date  Rush  and  Marsh  appeared  at  the   office  of   the  loan 
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company  and  Rush  paid  the   loan  company  $280.98  in  full  payment 
of  the  note.      Rush  testified  that  he   received  from,  the  loan  company 
the   note,    the  chattel  mortgage  and  an  assignment   of  the  mortgage. 
There   is   no  evidence   in  the  record  that  Rush  held  a   license  under 
the   small   loan  act.      ^arsh  testified   that  he  feared  the   loan 
company  would  take  action  to  reach  his  salary  to  pay  the  note; 
that  he   did  not   ask  Rush  to  pay  the   note. 

At  the   trial,    the   plaintiff  having  made  previous  request 
therefor  of  the  defendant,    the   attorney  for  the  defendant  produced 
the  chattel  mortgage  and   the  plaintiff  introduced  it  in  evidence. 
The   attorney  for   the   defendant   said  that  he  was  unable  to  comply 
with  the  plaintiff's  request   for   the  note  as  he  did  not  have  it. 
Rush  testified,    as  a   witness  for  the  defendant,   that  he  had  mis- 
laid the  note  and  could  not  find  it  after  making   search  for  it. 
No  assignment   of  the  mortga-e,    either  on  it,    or  of  any  character, 
appears  in  the  record.     Neither  the  note  nor   any   secondary  evidence 
of  its  terms  was   introduced   in  evidence,    excepting  that  it  appears 
from  the  mortgage  that  the  note  was  payable  in   installments  and 
unpaid  installments  were  to   bear  5h  per     cent  interest  per  month, 
as  heretofore   stated.      It  appears  from  the   bill  of   exceptions   that 
an  assignment  of  the  mortgage  was   introduced  in  evidence  by  the 
defendant  as  an  exhibit,   but   the   assignment   is  not  copied  in  the 
bill.      This  exhibit   is  not   before   this   court.      The  note  was  not 
before  the   trial  court  and  we  must  decide   the  case  here  on  the 
record  which  was  before  the   trial  court.      Y.'e  can  not  review  the 
judgment    of  the   trial  court  by  indulging  in  speculations  and  con- 
jectures.     The    question  whether  Rush  under  this  state   of    the  record 
became  the   assignee   of  the   note  and  mortgage  with  the  right   to  take 
possession   of  the  mortgaged  chattels  must  receive  the  attention  of 
this   court.      However,    that  problem  will  for   the  present  be  deferred. 

After  Rush   secured  the  note  and  mortgage  he   took  possession  of 
the  chattels   on  April  1  as    the  alleged  assignee  of  the  note  and 
mortgage.     He   testified   that  he  moved  them  to  his  place  of  business 
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at  2035  North  7/estern    .venue,    Chicago.     Pohren  and  his  attorney, 
Edward  Hershenson,    testified   that   they  went  to  2035  North  Yx'estern 
Avenue,    on    ipril  5  with   '425.00    in  cash  and   offered  and  tendered 
that  money  to  Rush,   which  was  the  amount  they  swore  Rush  claimed 
to  cover  damages  and  costs.      Pohren  testified   that  Rush  refused 
the  money.     Hershenson' s  testimony  is  more  specific.     Tie  testified 
that  Pohren   told  Rush  that  they  had  :|425.00   that  he  was  asking  in 
settlement   of  the  chattel  mortgage  and   held   the  money  out   to  Rush. 
That  Rush  replied,    "I  have  nothing  to  do  with  it;    I  don't  want   it, 
and   get  the   hell   out  of  here."     Rush  denied  the  tender  of  the  money 
and  further  testified  that  Pohren   offered  to   give  a    deed  to  him  for 
his   equity  in  a   cottage,   the    title   to  which  was  held  by  Pohren,    and 
which   offer   of   the   deed  Rush  refused.      Pohren,    admits  offering  the 
deed  to  Rush,   but    testified  that  on  -^pril   5  he  made  the   cash   offer 
to  Rush. 

On  April   9  Rush   sold   the    chattels  at  his  place  of  business. 
Pohren   testified  that  he   had  no  notice  of   the   sale  excepting  that 
he  saw  a   notice  in  a  newspaper  stating  that  there  would  be  a   fore- 
closure   sale  at  Rush's  place   on  April   9.      There  is  no  other  proof 
that  Pohren  had  been  given  notice  of  the    foreclosure  sale. 

Pohren  and   Hershenson  attended  the  sale  at  Rush's  place  held 
on  April   9.      There  is   an   irreconeil\able  conflict  of  the  evidence 
whether  or   not   Hershenson  announced  to  those   present  at  the    sale 
that  the   sale  was  unlawful  and    that  the   purchaser  of  the   chattels 
was  buying  a  law  suit.      Also,   whether   or  not  the  defendant  and  Carl 
Sckerson  were  present   at   the  sale  when  the   alleged  announcement  was 
made  by  Hershenson;   whether  Rush  used  force  to   eject  Hershenson 
from   his  place  of  business  and   cursed  him.      Rush  had   the   note  secured 
by  the   chattel   mortgage   on  the  day  of  the  sale  and  Hershenson   saw  it. 
The  testimony  is   in   strong    conflict  whether  the   note  was  stamped 
"cancelled."     Rush  testified  that  when  Hershenson  and   Pohren  1b  f  t 
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during  the   progress  of   the   sale,   half  of  the   persons  interested 
in  the    sale  as  prospective  bidders  also   left  his  place  of   business. 
Rush  testified  that  the  chattels  were  purchased  at   the   sale  by  a 
man,   who  sold  them  to  a  man  by  the  name    of  Foster;    that  the  pur- 
chaser at  the   sale  was  afraid  that  there  had  been  something  wrong 
with    it;    that   he    (Rush)   bought  the   chattels   of  Foster  for    )270.00 
which  was  $10.00  more   than  Foster  paid   for  them. 

The  defendant,   Youn;berg,    testified  that  on  April  24,   1932, 
he   saw  a   notice  in  a  Chicago  newspaper  advertising  a   welding   outfit 
for  sale,    "Apply  2035  xoorth   v.estern    -venue."      That   on  about  April 
26,   he  left  his  home  in  Rockford  and  went  to   Chicago  and  bought  the 
welding   outfit,  which  includes  the  chattels  now  the  subject  matter 
of  this  replevin  suit,   from  Rush  for  $1000.00;    that  Rush   gave  him 
a  bill  of  sale  for  the   property.     Youngberg  paid  Rush   $450.00   in 
cash  and   gave  his  notes,    secured  by  a    chattel  mortgage  on   the 
property,   for    the   balance   of   the  purchase  price.      All  of   these 
notes  executed  by  Youngberg  have  been  paid  by  him  in  full. 

When  Youngberg  bought  the   chattels  they  were  in  the  possession 
of  Rush.     Part   of  them  were  in  Rush's  place  of  business,    some   in 
the   basement,   and   the  remainder  of  the  property  was  in  a   garage 
about  six  blocks  from  Rush's  place   of   business.      It  does  not  appear 
in  evidence  that  Youngberg  made  any  inquiry   of  Rush  or  any  one  else 
as  to   the   title   or  ownership   of  the  property.     He  testified   that  he 
thought  Rush  was  the  owner  of  the  property  because  he  placed   the   sale 
notice  in  the  newspaper;   that   he  thought   Rush  had  papers  to   show  that 
he   was  the   owner  of   the  chattels  but   he  did  not  ask  to  see  any  papers 
showing    title  to  the  chattels   in  Rush.      Youngberg  looked  at  other 
welding   outfits  in  Chicago  wh^he  hoped  to   buy  for  less   than  $1000.00. 
He  testified  that   he   did  not  know  Rush  and   that   he  had  never   seen 
him  before  the   day  he  first  talked  to  him  about   selling  the  chattels. 

At  the  close  of  all  the  evidence  in  the  case,    the   trial   judge, 
in  the  absence  of  the    jury,  and   referring  to  the  chattel  mortgage 
.^iven   to  the  Dearborn  Loan   Company,   by  Pohren  and  Rush,    stated  as 
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follows:      "The  court  holds  that   plaintiff's   exhibit   2,   as   offered 
by  the   defendant  as  an  exhibit  t   being  the  chattel  mort^a^e  in 
cuestion,    is  void,    under  the   statute  as  made  under  Chapter  74, 
Section  13,   regarding  the   loan  business.      The   jury  is   to    ~ive  no 
consideration   to   it."      To  which  ruling  the  defendant    then  and  there 
excepted. 

The  court,    on   its  own  motion,   instructed  the   jury  that  this 
chattel  mortgage  had  been  stricken  from  the  record;    that   said  chattel 
mortgage   "made  under  the   Small  Loan  Act  for   the  making   of  loans  under 
the    sum  of   |800,    at   the  rate   of   three  and   one-half   per  cent   interest 
per  month   in  the  hands   of  an   assignee  not  licensed  to  make  such  loans, 
is   illegal  and  void." 

The  defendant  argues  in  this   court  that  a  note   given  to  a 
licensee  under  the   Small  Loan  Act,    and   falling  within  its  provisions, 
is  assignable   to    one   not   such  a  licensee;   that  the  mortgage  follows 
the  note,   and   the  assignee  has  the  same   right  to   foreclose   the  mort- 
gage as  the  mortgagee.      That  the   case   should  be  reversed   because  of 
the  above  ruling   of   the   court  and  the   giving  of  the    above  instruction. 
This  argument,    of  course,   assumes  that  Rush  was  the  transferee  of 
the   note,    and   that  he  had  legal  title  to   it. 

Rush  had  no  right    to  take  the  chattels  out   of  the  possession 
of  Pohren   unless  the  note  held  by  the   Dearborn   Loan  Company  was 
transferred  to  Rush  and  he  was  the   legal   holder   of  tne  note  and  the 
note  was   one   which   could  be  transferred   or  assigned  under  the  laws 
of  this   State.     The  legal  transfer  of   the  note  must  appear  from  the 
record — the   record  that  was  passed  upon  by  the  trial  court.      The 
negotiability  of  b.    note  must  appear  from  the   terms    of  the   note 
(Pflueger  vs.    Broadway  Trust  and  Savings  Bank,   351   111.   170).      In 
this  State  a   chattel  n  or  t  gage  is  not  assignable.      (White  v.    Suther- 
land,   64  111.,    181;    Brass  vs.    Treen,    113    111.,   App.    58).     ."The 
failure  to  endorse   on  the   face   of  ■    note  the  fact  that  it  is  secured 
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by  a  chattel  mortgage  invalidates  the  mortgage  in  the  hands  of 
an  assignee,    under  Section   26   of  the   Chattel  Mortgage  Act."   — 
1  attoon  Grocery  Company  vs.    Stuckemeyer,    326   111.,    602.      (Chance 
vs.    Hudson,    233   111.   App.   542.)      "The  mere  possession  of  a 
negotiable   instrument   payable  to  order  and  not  indorsed  by  the 
payee   is    not,  alone, evidence  of  title,  either  legal   or  equitable, 
in   the  possessor,    but  the   burden  is  on  the  possessor   to  prove  his 
equitable  title  by  showing  a    delivery  to  him  with   intent  to  pass 
title." —  Zlvin  vs.   Wuchletieh,  326   111.,    285.      Go  far  as  appears 
in  the  record,    Rush  was  guilty  of  a    technical  conversion   of  the 
chattels  by  taking  possession   thereof.      Without   passing   on  the 
alleged  error  assigned  in  this   court  and   argued  by  the  defendant, 
it   is   clear  that  the    defendant  was  not   prejudiced   or  aggrieved  by 
the  action   of  the    trial   court  excluding  the  chattel  mortgage  as  an 
exhibit   for  the   defendant.  ' 

There   is  no  force  in  the  defendant's  argument   that   the  evidence 
preponderates  in  favor   of  the  defendant  that  t'ie    partnership  between 
Pohren  and  Marsh  was  not  dissolved  and   that  the   court  therefore 
erred  in  giving  instruction  numbered  A. 

The   seller  of  personal  property   can  not    transfer  a  better  title 
than  what  he   has.     The   plaintiff  was  wrongfully  deprived   of  his 
possession  of  the  chattels  and   if  the  equities  between  him  and   the 
defendant  Youngberg  are  equal,   the  holder  of  the  le^al  title  must 
prevail.      One  who  buys  personal  property  in  reliance    of  the   title 
being  in  the  seller,    solely  because  the  property   is   in  the  possession 
of  the  seller,    can  not  hold   the   property  in  opposition  to    the  true 
owner.     Klein  vs.    Seibold ,   89   111.,    540;      Raleigh  Mfg.    Co.,   vs. 
Great   v.e stern  Smelting,   etc.,    Co.,    227   111.   App.   221. 

VvTe  find  no  reversible   error   in  this    case  and  the    judgment  of 
the   Circuit   Court  of  Winnebago   County  is  hereby  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this , , day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


(73815— 5M — 3-32) 


gps 


AT  A  TERM  OF  THE  APPELLATE  COjifoT, 


Begun  and  held  at  Ottawa,  on  Tue^d^yv.  the  f/rst  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nineyTtmn4re4  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FEED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRAHKLIB  E.  DOTE,  -Justice. 
Hon.  B1AIHE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHKSOS,  Clerk. 
E.  J.  WELTER,  Sheriff. 


27  5  I.A.  641 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  1  0  1934   tne  cPinion  of  tiie  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


(Jen.  No.  8732  Agenda  No.  13 

In  the  Appellate  Court  of  Illinois 

Second  District 

October  Term,  A.D.  1933 

Homer  G-.  Sailor, 

( Complainant )  Appellant , 

vs.  Appeal  from  the  Circuit  Court 

Lewellyn  A.  Hendee  and  Li la  F.  of  Lake  County 

Hendee,  his  wife,  and  Equitable 
Life  Assurance  Society  of  the 
United  States,  a  corporation, 
(Defendants)  Appellees, 

WOLFE-p.j. 

The  appellant  filed  a  bill  to  foreclose  a  mechanic's  lien  in 
the  Circuit  court  of  Lake  County,  which  is  substantially  as  follows: 

"The  complainant  shows  that  he  is  a  duly  licensed  architect 
under  the  laws  of  the  State  of  Illinois  and  has  been  engaged  in  the 
general  practice  of  architecture  for  the  past  fourteen  years. 

That  on  the  17th  day  of  April,  1930,  and  at  all  times  since, 
Lewellyn  £.  Hendee  and  Lila  F.  Hendee,  his  wife,  as  joint  tenants, 
owned,  and  still  do  own,  the  following  (escribed  real  estate  situated 
in  Lake  County,  Illinois,  to-wit:  The  East  ninety-eight  and  four- 
tents  feet  (e.  98.4  ft.)  of  the  West  One  Hundred  forty-eight  and 
four-tenths  feet  (W.  148.4  ft.)  of  Block  four  (4)  in  Laura  B. 
Crockett  Subdivision  of  Section  sixteen  (16),  Township  forty-five 
(45),  Range  twelve  (12),  in  Waukegan,  Lake  County,  Illinois;  and  were 
about  to  erect  certain  improvements  thereon,  and  on  April  17,  1930, 
entered  into  a  contract  with  complainant  to  furnish  plans  and 
specifications  for  the  erection  of  a  two-story  brick  veneer  residence 
and  twoecar  garage  of  the  same  type. 

That  pursuant  to  said  contract,  complainant  laid  out  and 
drafted  plans  and  specifications  for  said  residence  and  arage  and 
completed  all  the  architectural  service  required  by  the  terms  of  his 
employment  and  contract,  all  in  compliance  with  the  terms  of  the  said 
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contract;  that  the  last  of  the  said  architectural  work  was  completed 
on,  to-wit;  December  8,  1930. 

That  complainant  was  to  receive  Five  Hundred  Dollars  (^500.00) 
as  payment  therefor;  that  said  sum  for  said  work,  plans  and  specifica- 
tions was  a  fair,  customary  and  reasonable  charge  at  the  time  same  was 
furnished;  that  said  work,  plans  and  specifications  were  done  and 
performed  in  a  good,  workmanlike  and  professional  manner  and  in  con- 
formity with  said  contract  of  hiring  and  employment. 

That  said  Lewellyn  A.  Hendee  and  Lila  F.  Hendee,  his  wife, 
were  on  the  date  of  the  contract  of  employment  aforesaid,  and  still 
are,  the  joint  owners  of  the  property  hereinbefore  described. 

Th~t  the  plans  and  specifications  of  complainant  were  used  by 
the  said  Lewellyn  A.  Hendee  and  Lila  F.  Hendee  in  the  erection  of 
said  building  and  improvements;  that  all  said  professional  architectur- 
al services  rendered  and  furnished  as  aforesaid,  made  pursuant  to  and 
under  the  terms  of  the  contract  aforesaid,  requested,  author ized  and 
accepted,  have  become  and  are  permanent  and  valuable  improvements 
on  said  premises  and  have  enhanced  the  value  thereof  in  an  amount  in 
excess  of  complainant's  claim  for  lien  herein  setvforth. 

That  on,  to-wit:  The  26th  day  of  March,  1951,  being  within 
four  months  after  the  completion  of  the  plans  and  specifications 
aforesaid,  complainant  filed  with  the  clerk  of  the  Circuit  Court  of 
Lake  County,  yEukegan,  Illinois,  within  which  said  county  the  improve- 
ments are  situated,  a  claim  for  lien  for  the  sum  of  Five  Hundred 
Dollars  ($500.00),  verified  by  complainant's  affidavit,  and  containing 
a  statement  of  contract  and  date  the  same  was  made;  the  balance  due 
after  allowing  all  credits  and  a  sufficiently  correct  description 
of  the  real  estate  to  identify  same. 

That  the  clerk  of  said  court  indorsed  thereon  the  date  of 
filing,  viz.,  the  26th  day  of  March,  A.D.  1931,  and  made  an  abstract 
thereof  in  the  book  kept  for  that  purpose,  properly  indexed,  containing 
the  name  of  complainant  as  the  person  filing  the  lien,  the  amount 
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of  the  li6n,  the  names  of  the  persons,  Lewellyn  A.  Hendee  and 
Lila  F.  nQk&ee,    his  wife,  against  whom  the  lien  was  filed  and  the 
description  of  the  property  charged  with  complainant's  lien,  as  by 
the  records  of  the  Circuit  Court  in  that  behalf,  or  a  certified  copy 
of  same,  reedy  to  he  produced  in  court  on  a  hearing  hereof,  will  more 
fully  appear;  that  since  the  filing  of  said  lien  aforesaid,  no  sum 
has  been  paid  on  account  thereof. 

That  by  mortgage,  dated  June  1,  1931,  the  said  Lewellyn  A. 
Hendee  and  Lila  F.  Hendee,  his  wife,  conveyed  said  property  to 
equitable  Life  Assurance  Society  of  the  United  states,  to  secure  an 
indebtedness  of  Sixtien  Thousand  Dollars  ($16,000.00)  evidenced  by 
certain  notes,  and  said  Equitable  Life  Assurance  Society  of  the 
United  States,  a  corporation,  as  owner  of  said  notes  and  mortgage, 
is  made  party  defendant  hereto;  that  the  lien  of  said  mortgage  is 
subordinate  and  subject  to  the  prior  lien  of  complainant,  herein 
sought  to  be  foreclosed. 

Complainant  is  without  remedy  in  the  premises  except  in  a 
court  of  equity.  Complainant  prays  that  Lewellyn  A.  Hendee,  Lila 
F.  Hendee,  his  wife,  and  Equitable  Life  Assurance  Soeiety,  a  corpora- 
tion, who  are  hereby  made  psrties  defendant  to  this  bill,  may  be 
required  to  make  full,  true  and  direct  answer  to  same  (without 
oath);  that  complainant  may  be  decreed  to  be  entitled  to  a  mechanic's 
lien  upon  the  whole  of  the  above  described  premises,  and  the  improve- 
ments thereon,  for  the  amount  due  complainant,  pursuant  to  statute 
in  such  case  made  ana  provided;  that  the  defendants,  or  some  of  them, 
may  be  decreed  to  pay  to  complainant  the  amount  found  to  be  due  within 
a  short  day  to  be  fixed  by  this  Court;  that  in  default  of  such  payment, 
the  premises  and  improvements  thereon  may  be  sold  to  satisfy  such 
amount,  together  with  cost  ana  interest,  and  in  case  of  such  sale 
failure  to  redeem  therefrom,  pursuant  to  law,  the  defendants  and  all 
persons  claiming  by,  through  or  under  them  or  either  of  them,  may  be 
barred  and  foreclosed  from  all  right  and  equity  of  redemption  in 
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said  premises;  that  an  accounting  may  be  taken  under  the  direction  of 
the  Court  and  that  a  receiver  be  appointed  to  preserve  the  property  and 
the  interest  of  complainant  ana  that  complainant  may  have  such  other 
and  further  relief  in  the  premises  as  to  equity  may  appertain  and  to 
the  Court  shall  seem  meet." 

To  this  bill  the  defendants,  appellees,  filed  a  general  and 
special  demurrer.   The  cause  for  special  demurrer  was  that  the  terms, 
covenants,  anc,  provisions  of  the  alleged  contract  between  complainant 
and  defendants  are  not  set  forth  in  said  bill  of  complaint,  nor  is 
there  a  short  statement  thereof  sufficient  to  advise  the  parties  of 
the  terms  thereof;  (2)  that  it  appears  from  the  allegations  of  the 
bill  of  complaint  that  a  sum  certain  and  definite  was  to  be  received, 
with  the  further  allegation  concerning  a  customary  and  reasonable 
charge,  indicating  a  quantum  meruit  contract. 

The  court  sustained  the  demurrer  to  this  bill  and  the  original 
complainant  was  given  time  within  which  to  file  an  amended  bill.  Be- 
fore the  expiration  of  this  time  the  complainants  informed  the  court 
that  they  would  stand  by  their  original  bill  of  complaint,  anc.  the 
court  dismissed  the  same  for  want  of  equity,  at  the  complainants'  cost. 
An  appeal  was  prayed  and  perfected  to  this  court  to  review  the  suffi- 
ciency of  the  bill  of  complaint. 

In  the  case  of  Hohmeier  Lumber  Company  v.  Knight,  350  111.  248, 
at  page  253,  the  court  in  discussing  the  sufficiency  of  the  bill  to 
foreclose  a  mechanic's  lien  uses  the  following  language: 

"It  was  alleged  in  the  original  bill  that  Knight  owned  four 
lots  setting  forth  their  legal  description;  that  on  December  6,  1927, 
he  made  a  contract  by  which  Anderson  agreed  to  do  the  carpenter  work 
on  the  buildings  to  be  erected  on  the  lots;  that  on  the  same  day  the 
plaintiff  in  error  entered  into  a  subcontract  with  Anderson  to  furnish 
him  the  lumber  and  mill-work  for  the  buildings,  and  that  it  completed 
performance  of  its  sub-contract  on  November  27,  1928;  that  Anderson's 
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indebtedness  to  the  plaintiff  in  error  on  the  sub-contract  was  $6550 
with  interest  thereon  from  the  time  of  its  completion,  and  that  on 
January  21,  1929,  the  plaintiff  in  error  caused  a  notice  of  its  claim 
and  lien  jro  he  filed  in  the  office  of  the  registrar  of  titles  of 
Cook  County  and  entered  against  the  certificate  of  title  to  the  four 
lots.   The  bill  therefore  contained  a  brief  statement  of  the  sub-contract 
on  which  it  was  founded,  the  dates  when  the  subcontract  was  made  and 
completed,  the  amount  due  and  unpaid,  a  description  of  the  premises 
subject  to  the  lien,  and  other  facts  necessary  to  a  complete  under- 
standing of  the  rights  of  the  parties.   Although  certain  allegations 
should  have  been  amplified  and  made  more  specific,  it  does  not  appear 
that  a  single  requirement  of  a  bill  or  petition  prescribed  by  section 
11  of  the  Mechanic's  Lien  act  was  wholly  omitted."  -  McKeown  Bros. 
Lumber  Company  v.  Ogden  Kennel  Club,  269  111.  App.  622. 

From  an  examination  of  the  bill  filed  in  this  case  it  is  our 
opinion  that  the  bill  set  forth  every  statutory  requirement  of  the 
Mechanic's  Lien  act  and  fully  informs  the  defendants  of  the  facts  that 
they  have  to  meet  on  a  hearing  of  the  case.   The  objection  is  raised 
by  the  special  demurrer  with  reference  to  the  amount  stated  in  the 
bill,  of  what  the  complainant's  contract  price  was;  also  that  the 
other  allegations  indicate  that  they  art  trying  to  recover  on  a 
quantum  meruit. 

It  seems  to  us  that  this  point  is  not  well  taken,  because  the 
bill  states  positively  that  there  was  a  contract,  and  that  the  contract 
price  was  $500.00;  and  it  further  states  that  that  price  was  reasonable 
and  customary  for  such  services. 

Paragraph  2  of  the  bill  states  positively  that  there  was  a 
contract  entered  into  between  the  complainant  and  the  owner  of  the 
premises  to  draw  plans  and  specifications  for  a  certain  designated 
building  on  the  premises  an^  said  plans  and  specifications  were  used 
in  the  construction  of  a  building  on  the  gald  premises;   It  is  our 
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opinion  that  this  bill  states  a  cause  of  action  and.  the  court  erred 
in  sustaining  a  demurrer  to  the  sane.   The  judgment  of  the  circuit 
court  of  Lake  County  is  hereby  reversed  and  the  case  remanded  to 
said  court  with  directions  to  overrule  the  demurrer  to  the  bill. 

Reversed  and  remanded  with  directions. 


B 

has 


STATE    OF   ILLINOIS, 

second  disteict  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this —day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirtv- 


Clerh  of  the  Appellate  Court 

(73815 — 5M — 3-32) 


mc 


AT  A  TERM  OF  THfTflUlyLTE  ;€OUK^T 


f 

A 

Begun  and  held  at  Ottawa,,  on  Tuesday,  the  firs^'  lay  of  May, -in 

xj 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  &.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOTS,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  1.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


275I.A.641 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  1  0  1Q34   ^e  °P^ni°n  °*  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8745  Ag.  No.  19 

In  the  Appellate  Court  of  Illinois 

Second  District 

February  Term,  A.D.  1934. 

William  F.  Dixon,  Administrator 
do  bonis  non  of  the  Estate  of 
Catherine  Dixon,  Deceased, 


Plaintiff  in  error, 
vs. 
Catherine  O'Brien, 

Defendant  in  error, 


Error  to  the  Circuit  Court 
of  Peoria  County 


WOLFE-P.J. 

William  F.  Dixon,  administrator  de  bonlts  non  of  the  Estate 
of  Catherine  Dixon,  deceased,  started  a  suit  in  assumpsit,  in  the 
circuit  court  of  Peoria  County  on  the  15th  day  of  June,  1933,  against 
Catherine  O'Brien,  the  defendant  in  error.   The  declaration  consists 
of  the  common  counts,  to  which  was  filed  a  plea  of  non-assumpsit. 
A  jury  was  waived  and  the  case  was  heard  before  the  Honorable 
Henry  J.  Ingram,  one  of  the  judges  of  said  court,  on  the  7th  day  of 
July,  1933.   At  the  conclusion  of  the  case  the  judge  took  it  under 
advisement.   On  the  13th  of  July,  1933,  he  entered  a  finding  that 
previous  to  the  death  of  the  plaintiff's  intestate,  the  defendant  was 
indebted  in  the  sum  of  $1600.00  to  said  Catherine  Dixon,  but  during 
the  life  time  of  plaintiff's  intestate  the  debt  of  the  defendant  was 
cancelled  by  her  and  a  gift  thereof  was  made  to  said  defendant.   The 
court  found  the  issues  in  favor  of  the  defendant,  and  assessed  the 
costs  against  the  plaintiff.   The  case  is  brought  to  this  court  on 
a  writ  of  error  to  review  this  judgment. 

The  evidence  shows  that  prior  to  her  death  Mrs.  Dixon  lived  in 
the  City  of  Peoria,  a  short  distance  from  the  residence  of  her  daughter, 
Mrs.  O'Brien,  the  defendant  in  error  in  this  suit.   There  is  no 
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dispute  but  that  at  one  time  Catherine  Dixon  loaned  her  daughter, 
Catherine  O'Brien,  the  sum  of  u;1600.00,  and  that  that  sum  was  never 
repaid  "by  Mrs.  O'Brien.  Mrs.  O'Brien  defended  the  suit  on  the  theory 
that  her  mother  had  cancelled  the  debt  and  made  her  a  gift  of  the  same. 
The  plaintiff  in  error  contends  that  the  burden  is  on  defendant  to 
prove  that  it  was  a  gift  and  that  she  has  not  proven  her  case  by  a 
preponderance  of  the  evidence. 

To  establish  his  case  the  plaintiff  in  error  showed  that  the 
money  had  been  loaned  by  Mrs.  Catherine  Dixon  to  her  daughter, 
Catherine  O'Brien,  and  that  the  same  had  not  been  repaid.   He  testified 
to  a  certain  conversation  in  which  he  and  his  sister,  Mrs.  Catherine 
O'Brien,  engaged  in  which  she  acknowledged  that  she  owned  the  indebted- 
ness but  claimed  certain  credits  were  due  her  on  the  same.   In  addition 
he  called  a  witness,  Nelson  Miller,  in  his  behalf,  who  testified  that  he 
was  in  the  real  estate  business  and  that  on  March  25,  1931,  he  went  to 
the  home  of  Catherine  F.  Dixon  for  the  purpose  of  selling  her  home  . 
This  question  was  then  asked  the  witness:  "Did  Mrs.  Dixon  say  anything 
about  a  note  at  that  time?"  To  which  he  answered:  "Mrs.  Dixon  told 
me  she  was  not  getting  any  interest  on  the  $2000.00  that  she  had  loaned 
her  daughter  and  she  also  stated  that  this  money  that  she  had  loaned 
her  daughter,  when  she  was  gone,  she  wanted  it  divided  equally  among 
her  children,  and  that  the  daughter  was  not  making  any  payments."   I 
said:  "Tou  have  a  note  for  this,  Mrs.  Dixon?"   She  said:  "No;  I 
have  never  taken  a  note  from  any  of  my  children. 1  An  examination 
of  this  witness'  evidence  discloses  that  at  no^  time  during  the  con- 
versation was  Catherine  O'Brien's  name  mentioned,  or  any  reference  made 
to  any  money  which  Catherine  O'Brien  might  have  owed  her  mother. 

Catherine  O'Brien  was  called  as  a  witness.   She  testified 
that  she  gave  her  mother  a  note  for  $1600.00  for  money  that  she  had 
borrowed  of  her,  and  that  she  had  paid  interest  regularly  on  this  loan. 
She  denied  that  she  ever  admitted  to  her  brother  that  she  was  indebted 
on  this  note  for  the  sum  of  31600. qo  or  claimed  credits  for  any  amount. 
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She  testified  of  caring  for  her  mother  in  her  last  illness  and  her 
brothers  offering  to  pay  her  something  for  that  service;  that  at  the 
time  her  mother  was  sick  at  the  defendant's  home,  she,  the  mother, 
told  the  defendant's  daughter,  'I  want  you  to  get  that  note  for  me 
and  give  it  to  me."   The  daughter  did,  and  the  plaintiff's  intestate 
marked  it  "paid"  in  front  of  her  daughter;  that  later  the  note  was 
destroyed  by  burning  it  in  the  stove;  that  the  mother  was  the  only  one 
who  marked  it  "paid";  and  that  she  made  the  remark;  "That  is  one 
thing  that  will  never  bother  you  because  it  is  paid." 

Katherine  Kanive,  the  daughter  of  the  defendant  and  a  grand- 
daughter of  Mrs.  Catherine  F.  Dixon,  testified  that  she  knew  that  her 
grandmother  loaned  her  mother  the  sum  of  $1600.00;  that  this  loan 
was  made  sometime  in  August,  1929;  that  she  wrote  the  note  for  her 
mother  on  the  typewriter  and  ^ave  it  to  the  grandmother;  that  her 
mother  signed  it  in  her  presence;  that  she  had  frequently  gone  through 
her  grand-mother's  papers  with  her  and  had  seen  the  note  in  her  grand- 
mother's possession;  that  about  a  month  before  the  grandmother  died 
she  saw  her  grandmother  take  the  note  and  write  on  it  "paid  to 
.':rs.  Catherine  Dixon";  that  Mrs.  Dixon  said  that  she  wanted  to  destroy 
the  note,  but  witness  said  it  is  better  to  have  it  just  marked  paid 
and  give  it  to  mother  so  she  will  have  it  to  show  at  any  time;  that 
the  grandmother  remarked  "All  right,  but  I  don't  want  to  do  that; 
I  want  to  burn  it."   That  the  grandmother  said,  'The/t  you  (meaning 
the  witness)  and  Mrs.  Keefe,  who  is  an  aunt  of  the  defendant,  and 
Dick  Keefe,  a  cousin,  are  the  only  ones  she  told  this  to,  and  that 
you  are  to  stand  up  for  your  mother,  and  she  had  told  theu  to  go  to 
the  front  for  Mrs.  O'Brien.'   That  a  few  days  afterwards  the  grand- 
mother said:  "Ihave  fooled  them;  I  have  burned  those  notes;  I  was 
afraid  your  mother  might  show  it  to  them.   It  was  none  of  their 
business  what  I  did  with  the  money;  I  burned  the  note.   Now  they  will 
never  know.   I  want  your  mother  to  have  this  money,  or  I  would 
absolutely  turn  over  in  my  grave  if  I  thought  one  of  them  benefited 
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five  cents  by  that  31600.00. » 

Richard  J.  Keefe  testified  that  he  was  a  cousin  to  Catherine 
Dixon;  that  he  went  to  visit  her  shortly  before  her  death  and  that 
Mrs.  Dixon  told  him,  "I  got  so  I  could  not  do  my  own  work,  and  I  was 
lonesome,  and  I  can't  get  along  with  anybody  and  I  thought  I  would 
come  out  here  and  live;  Mrs.  O'Brien  borrowed  money  off  of  me  and  I 
thought  I  would  stay  here  until  I  died  and  her  keeping  me  we  will 
call  it  square." 

Elizabeth  Keefe  testified  that  she  was  a  sister-in-law  of 
Catherine  Dixon;  that  Mrs.  Dixon  had  spoken  to  her  frequently  about 
the  note  she  held  of  her  daughter,  Catherine  O'Brien;  that  she  had  let 
her  have  the  money  to  fix  up  her  home;  that  Kate,  that  is  Mrs.  O'Brien, 
had  paid  the  interest  on  it  all  the  time,  but  the  principal  she  in- 
tended to  give  her;  she  did  not  expect  it  back,  she  gave  it  to  her; 
I  don't  want  to  tell  anybody  abo*t  jt.   That  before  she  died  she 
signed  the  note  "paid"  and  she  said,  "I  know  that  ain't  a  debt  and 
she  gave  it  to  Katie,  but  she  was  going  to  burn  it.   I  said,  'I  would 
not  burn  it;  I  would  let  Katie  keep  that  note.'   She  said,  'Wo,  she 
wanted  to  burn  it. '   I  went  to  see  her  again  in  a  few  days  and  she 
said,  !>Well,  I  got  that  and  burned  it."   She  said,  "Cousin  Dick  was 
here  yesterday  from  Galesburg  and  I  told  him  the  same  as  I  told  you, 
that  khatever  mdney  Katie  owed  me  that  she  gave  it  to  her,  and  that 
she  did  not  want  any  trouble  over  that."  She  didn't  think  any  of 
the  rest  would  make  any  trouble  over  it,  but  if  they  did  she  wanted 
me  and  Cousin  Dick  to  stqnd  by  her.   She  said  that  she  first  marked 
the  note  "paid",  and.  when  I  went  back  in  a  few  days  she  said  she  had 
burned  it. 

At  the  close  of  the  case  no  propositions  of  law  were  submitted 
to  the  court.   '.There  no  propositions  of  law  are  submitted  to  the  court 
trying  a  case  without  a  jury,  the  only  question  to  be  determined  on 
the  assignment  of  error  is  whether  the  court  erred  in  its  rulings  on 
the  admission  or  refusal  of  evidence,  and  whether  the  competent  evi- 
dence in  the  record  sustains  the  judgment  of  the  court.  *-  Bosley 
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Brothers  v.  Lawndale  Iron  &  Wire  Works,  205  111.  App.  602;  Bione 
v.  Bell,  221  111.  App,  434. 

The  trial  court  had  the  advantage  of  hearing  the  witnesses 
testify,  to  observe  them  while  they  testified  and  was  in  a  much  better 
position  than  a  court  of  review  to  determine  what  witnesses  were  worthy 
of  belief  and  the  weight  that  should  be  given  to  their  testimony. 
Unless  a  court  of  review  can  say  that  the  finding  of  the  trial  court 
is  manifestly  against  the  weight  of  the  evidence  they  would  not  be 
justified  in  reversing  the  judgment.   After  a  careful  review  of  all 
the  evidence  in  this  case  we  are  of  the  opinion  that  the  court  proper- 
ly found  that  the  obligation  that  existed  betweer  the  defendant  in 
error  and  her  mother,  Catherine  F.  Dixon,  during  her  life  time,  had 
been  released  and  discharged,  and  that  the  same  waw  a  valid  gift  from 
the  mother  to  her  daughter.   The  judgment  of  the  circuit  court  of 
Peoria  County  should  be,  and  is,  hereby  affirmed. 

Judgment,  affirmed. 
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STATE    OF   ILLINOIS, 

second  disteict  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M — 3-32)  .yJg*o>? 


f?jV 


AT  A  TERM  OF  THE 

Begun  and  held  at  Ottawa.,  on  Tuesday,  tife  first  day  of  J 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois 

Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice, 
Hon.  FRANKLIN  S.  DOVE,  Justice. 


Hon.  BLAINE  HUFFMAN,  Justice. 


JUSTTTS  1,  JOHNSON,  Clerk, 
E.  J.  WELTER,  Sheriff. 


27  5  I.A.  641 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  10  1934    ^e  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.  8752  Ag.  22 

In  the  Appellate  Court  of  Illinois 

Second  District 

February  Term,  A.  D.  1934 

D.  L.  Musselman,  Treasurer  of 
the  Illinois  Bi-Conf erence 
Movement, 

Claimant  and  appellee, 


vs. 
The  Estate  of  Mary  Sala  Olmsted, 
Defendant  and  appellant, 


Appeal  from  the  Circuit  Coutt 
of  Rock  Island  County 


WOLFE  -  P.J. 

D.  L.  Musselman,  as  treasurer  of  the  Illinois  Bi-Conference 
Movement,  filed  a  claim  in  the  Probate  Court  of  Rock  Island  County, 
against  the  estate  of  Mary  Sala  Olmsted.   The  claim  was  a  written 
instrument  executed  by  Mary  Sala,  who  later  married  Robert  W.  Olmsted. 
The  instrument  is  a  pledge  and  a  promise  to  pay  to  D.  L.  Musselman, 
as  treasurer  of  said  Illinois  Bi-Conference  Movement  the  sum  of 
$5,000.00.   It  was  made  upon  the  condition  that  it  should  become 
binding  only  if  $1,250,000.00  should  be  subscribed  to  the  fund  on  or 
before  July  3,  1923.   The  pledge  provided  that  it  should  be  payable 
on  or  before  the  decease  of  the  maker,  with  interest  at  the  rate  of 
1$  per  annum,  payable  semi-annually,  from  November  1,  1923,  and  any 
portion  of  the  pledge  remaining  unpaid  at  the  time  of  the  maker's 
decease  should  be  paid  out  of  the  proceeds  of  her  estate.   The  pledge 
further  provided  that  the  official  finding  of  the  Executive  Committee 
as  to  whether  the  conditions  of  the  pledge  had  been  met  should  be 
binding  and  final.  Upon  the  back  of  the  instrument  credits  to  the 
amount  of  $200  was  shown  to  have  been  paid  in  1924,  1925,  1926  and  1927, 
The  claim  was  disallowed  by  the  Probate  Court,  and  an  appeal  was  taken 
to  the  Circuit  Court,  where  a  jury  was  waived  and  trial  was  had  before 
the  court,   the  court  found  in  favor  of  the  claimant  and  entered 
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judgment  on  the  claim  for  $5,300.00.   The  case  is  brought  to  this 
court  for  review. 

At  the  close  of  the  evidence,  the  attorney  for  the  estate  sub- 
mitted seven  propositions  of  law  to  the  court.   The  first  six  pro- 
positions the  court  refused  as  not  being  applicable  to  the  case  but 
held  the  seventh  proposition  submitted  as  being  applicable.   The 
propositions  submitted  are  as  follows:  Proposition  One.  "The  claim- 
ant must  prove  by  the  best  evidence  that  the  full  amount  required  to 
be  subscribed  was  subscribed.  Two:  -  The  provision  of  the  contract 
filed  with  the  claim  in  this  case,  to-wit:  "The  official  findings  of 
the  executive  committee  as  to  whether  the  conditions  of  this  pledge 
have  been  met,  shall  be  binding  and  final,"  is  an  invalid  provision 
in  said  contract  and  void  for  the  reason  that  the  same  is  against 
public  policy  and  would  oust  the  jurisdiction  of  the  courts.   It  is 
also  invalid  for  the  reason  that  no  particular  executive  committee 
is  designated.  Three:  -  In  the  provision  of  the  contract  on  which 
this  claim  is  based,  to-wit:  that  "$1,250,000.00  shall  have  been 
subscribed  to  this  fund  on  or  before  July  3,  1923",  the  word  "sub- 
scribed" shall  be  taken  in  the  sense  of  signing  one's  name  and  did 
not  mean  an  oral  agreement.  Four: -Although  the  subscriptions  might  be 
taken  on  separate  sheets  of  paper,  yet,  in  order  that  the  amounts  in 
each  could  be  counted  in  determining  whether  $1,250,000  was  subscribed, 
each  writing  so  subscribed  would  have  to  be  of  the  same  tenor  and  for 
a  common  object.  Five:-The  classes  of  subscription  papers  shown  in 
evidence  designated  general  pledges,  endowment  notes  and  estate  notes, 
could  not  all  be  counted  in  this  case  to  determine  whether 
$1,250,000.00  were  subscribed,  for  the  reason  that  they  were  not  of 
the  same  tenor  and  effedt.   Six:-No  accountant  or  other  competent 
person,  may  testify  to  the  aggregate  amount  as  shown  to  be  suo-scribed 
in  any  writings  until  the  writings  themselves  are  properly  in  evidence. 
Seven: -Subscribers  to  written  obligations  and  their  representatives 
are  released  from  said  subscriptions,  if  the  conditions  of  the  sub- 
scriptions have  not  been  fulfilled." 


t    9880     I 

.waive 

xia   tariZ  iq  nsvea  Jb; 

u  ( 

...'.-.   ,.—-■  =    -    tin   .'    nol-tia   :•-•  :..,-;.  v»|  ;.  .'  bird 
- 

:q  Jainn  Ja* 

/ad 

I  -  i 

; 

,l)9d'- 

: 
■ 

■ 

-   : 
il  i>9a^s©Xe 
■  ,jb»II,  btmL  on. 


-3- 


The  appella  nt  assigned  numerous  reasons  why  the  judgment  of  the 
circuit  court  should  be  reversed,  but  they  fall  within  twck  general 
classes;  First,  was  there  proof  of  the  execution  of  the  note?  And 
second,  was  there  proof  of  the  compliance  with  the  conditions  of 
the  note. 

We  do  not  think  that  it  can  be  successfully  contended  that  the 
evidence  does  not  conclusively  show  that  Mary  Sala  Olmsted  signed  and 
delivered  the  note  in  question  to  the  representatives  of  the  Illinois 
Bi-Conf erence  Movement.   The  evidence  shows  that  she  was  fully  advised 
what  the  paper  was;  that  she  knew  the  nature  of  the  movement;  that 
her  subscription  was  a  voluntary  one;  that  she  recognized  her  obliga- 
tion by  paying  interest  regularly  upon  the  note,  and  so  far  as  the 
evidence  shows,  at  no  time  did  she  ever  try  to  repudiate  her  con- 
tract. 

It  is  insisted  that  there  is  no  proof  that  the  full  amount  of 
$1,250,000.00  was  pledged  to  this  Bi-  Conference  Movement.  %, 
A.  W.  Wells  was  called  as  a  witness  in  behalf  of  the  plaintiff  and 
identified  the  minutes  of  the  executive  committee.   Claimant's 
exhibit  "A"  was  identified  and  introduced  in  evidence.   The  said 
minutes  and  exhibit  show  clearly  that  the  executive  committee  of 
the  Illinois  Bi-Conference  Movement  met  in  regular  session  in 
Peoria,  Illinois,  on  July  17,  1933,  at  11:00  A.M.;  that  the 
pledges  to  the  Bi-Conference  Movement  had  been  audited  and  found 
to  be  in  excess  of  )1, 250,000.00;  that  said  amount  had  been  pledged 
prior  to  July  3,  1923,  and  that  all  of  the  conditions  of  such  pledges 
had  been  met,  and  was  binding  upon  the  respective  subscribers  there- 
to.  There  is  no  dispute  but  what  this  action  was  taken  on  this  date. 
The  objection  that  this  was  not  the  committee  authorized  to  ascer- 
tain and  declare  the  amount  of  the  pledges,  and  that  said  committee 
had  n<k  authority  to  do  so,  in  our  opinion,  is  not  well  grounded. 

In  addition  to  the  action  of  the  executive  committee  declaring 
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tliat  the  full  amount  of  the  claims  had  been  pledged  prior  to  July 
3,  1923  the  complainant  called  Mr.  R.  A.  Gates  of  Jacksonville, 
Illinois,  a  public  accountant  and  auditor,  who  testified  that  he 
had  been  such  public  accountant  and  auditor  since  1878;  that  he 
was  called  to  audit  the  accounts  of  the  Illinois  3i-Conf erence 
Movement  in  the  summer  of  1923;  that  at  the  time  he  had  in  his 
possession  and  control  the  records  pertaining  to  such  pledges; 
that  he  counted  the  pledges  and  listed  the  amounts  thereof  and 
ascertained  the  total  of  the  same;  that  he  checked  the  books,  the 
pledges  and  the  cash  and  made  memoranda  of  his  findings;  that  the 
total  pledges  consisted  of  between  25,000  and  26,000  separate 
pledges;  that  the  total  sum  amounted  to  more  than  $1,250,000.00. 

After  this  witness  had  testified  Mr.  D.  L.  Musselman,  testified 
that  the  pledges  and  books  had  been  in  his  possession  but  he  had 
surrendered  them  to  Mr.  A.  G.  Carnine  and  that  he  held  Mr.  Carnine fs 
receipt  for  the  same.  Mr.  Carnine  testified  that  the  books  and 
records  of  the  Illinois  Bi-Conf erence  Movement  had  been  in  his 
possession;  that  he  received  them  from  Mr.  Musselman;  that  he  had 
lookea  for  them  in  every  place  that  he  thought  they  might  be,  but 
was  unable  to  find  them  and  the  same  were  lost. 

It  is  seriously  insisted  by  the  appellant  that  the  court  erred 
in  admitting  Mr.  Gates'  testimony  for  the  reason  that  the  books 
themselves  had  not  been  introduced  in  evidence  at  the  time  he  testi- 
fied.  We  think  the  court  erred  in  admitting  this  testimony  before 
the  witnesses,  Mr.  Musselman  and  Mr.  Carnine,  testified  that  the 
books  were  lost  and  could  not  be  produce^.   This,  however,  is  only 
a  technical  error  and  as  the  records  now  stand,  shows  that  the  books 
could  not  be  produced.   The  evidence  shows  that  many  of  the  notes 
and  pledges  have  been  paid  and  the  notes  returned  to  the  maker. 
The  witness,  Gates,  did  not  attempt  to  tell  the  contents  of  any 
of  the  books  or  pledges,  but  simply  testified  what  the  aggregate 
amount  of  the  pledges  were.  —  Hawes  v.  Trustees  of  the  Wesleyan 


• 


eor  .-.a  erfi- 

: 
: 

■■  ... 

Jbjs  <aoq 

- 

■  . 

; 


-5- 

University,  21  App.  337.   The  objection  that  the  pledges  were  not  all 
taken  for  the  same  purpose  is  not  well  founded.   The  evidence  shows 
that  the  pledges  were  all  for  the  Illinois  Bi-Conference  Movement. 

It  is  our  opinion  that  the  tfourt  properly  held  that  this  was 
a  valid  claim  against  the  estate  of  Mary  Sala  Olmsted,  and  the 
propositions  at  law,  numbers  1,  2,  3,  4,  5  and  6,  submitted  by  the 
attorney  for  the  estate,  were  not  applicable  as  the  law  in  this  case. 

We  find  no  evidence  of  fraud  or  suppression  of  evidence,  or 
falsification  of  any  facts  or  figures  in  the  record.  Mrs.  Sala,  at 
the  time  she  signed  this  contract,  stated  why  she  wanted  to  make  a 
pledge  to  this  movement.   That  some  of  the  records  of  the  Illinois 
Bi-Conference  Movement  were  lost  and  later  found  does  not  justify 
the  inference  that  the  officers  were  trying  to  do  anything  dishonest. 
The  record  does  not  disclose  that  any  of  the  claimants  or  witnesses 
had  any  financial  interest  whatever  in  the  result  of  the  suit,  but 
were  acting  as  representatives  of  the  Illinois  Bi-Conference  Move- 
ment. 

We  find  no  reversible  error  in  the  case  and  the  judgment  of 
the  circuit  court  of  Rock  Island  County  is  hereby  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(73815— 5M — 3-32) 


*7« 


,-•■  > 


AT  A  TERM  OF  TfiFjp£ELLA?E  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday/  the  first  day  of 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois 
Present--  The  Hon,  FRED  &-  WOLFE,  Presiding  Justice. 
Hon.  FRAKELII  R.  DOT!,  Justice. 
Hon.  BLAME  HUFFMAN,  Justice. 
JUSTUS  L.  J0HJT3QN,  Cleric. 
E.  J.  WELTER,  Sheriff. 


2  75I.A. 


i 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  10  1934    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.    8763  Ag.    No.    28 


IN  THE 

APPELLATE  COURT  OF    IL    I      1 

COHE   !   I3TRICT 

At   the    February  Term,   A.   D.    1934. 


Eve lyn  Ilus sa 1 1 a , 

Appellee, 
vs. 


Estate  of  Albert  Kolterman, 
Deceased, 


Appeal  from  the   Circuit  Court 
of  LaSalle  County,    Illinois. 


Appellant. 
WOLFE— P.J. 

Evelyn  "hissatta,    appellee,   filed  a   claim  in  the  Probate  Court 
of  LaSalle  County,    Illinois,   for    :)1,004. 00  against   the   estate  of 
her  deceased  father,    Albert  Kolterman.      The  case  was  called  for 
trial   in  the   Probate   Court  and  was  dismissed  without  a   hearing.      The 
claimant  perfected  an  appeal   to  the  Circuit  Court   of   said   county. 
The   case  was  tried  before  a   jury  in  that   court  and   the  full  amount 
of  her  claim  was  allowed.      The  court  entered    .judgment  on  the  verdict 
and  from  that   judgment    Julia   Tobler,    as  executrix  of  the  Last  fill 
and  Testament   of  her  father's  estate  brings   the   case  to   this  court 
on  appeal. 

There   is  very  little   if  any  dispute  in  regard  to    the    facts  in 
the  case.      The   plaintiff  called  several  neighbors  and  a  brother  and 
a  sister   to   testify  in  regard  to  her  services  for  her  father  during 
the  last  years  of  his   life,    and   to  what  the   father    said   r  lati^e  to 
paying  the  daughter  for  her  services. 

lbert  Kolterman  was  a    farmer,   but  for    the  past  few  years  he 
had  lived  in  LaSalle   in  LaSalle  County.      He  died  about  June   20, 
1932,  and  left  surviving   him  his  widow  and   seven  children,   all 
adults,  amon-  whom  are  Evelyn  f/Iussatta  and  the  appellant,    Julia 
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Tobler,   who  is  executrix   of  the  father's  will.     He  had  been  in 
poor   health  for  the  past  years  and  had  hsd  an  attack  similar 
to   a  paralytic  stroke.      He  was  also  afflicted  with   stomach  trouble, 
probably  of  a   cancerous  nature.   Evelyn  Mussatta,    his  daughter,    left 
her  hone   in    Oalesburg,    Illinois,   and  went  to  the  home  of  her  father 
to  care  for   him  during  the   last  year  of  his   life.      The  witnesses 
testified  that  she  did   the   general  housework  and  some  of   the  out- 
door work,    such  as  gardening,   milking  the  cows,    attending  the 
chickens,  and    did   the    cookinr  for  her  father,   and   took  such  care 
of  him  as  he  needed  during  the  year    she  was  living  with  him.     Dur- 
ing the  last  five  months   of  the  father's  life  he  had  vomiting 
spells   and  it  was  necessary  for  Evelyn  Mussatta  to   give  him   the 
care  and  attention  which  he   needed  during  all  that   time. 

Sophia  Kolterman,   a    sister  of  the  claimant,   was  called  as  a 
witness  in  her  behalf  and   testified  relative  to   the  work   that  she 
had   seen   her  sister  do   around  the  house  and  the  care  and  attention 
that  the   claimant  had  given  her  father  during  his  last   illness. 
When   she  was  asked  whether  she   had  ever  heard  her  father   say  any- 
thing about  paying  the    claimant  for   the  services  that   she  was 
rendering  to   the  father,    the   witness  answered  that   she   had  heard 
it  several  times,   and   especially  one   particular  time    in  April,   1932. 
She  detailed  a  conversation  that   was  had  in  the  presence   of  her 
brother  William  and   her   sister,    Evelyn,  and  her  brother     lbert  and 
her  mother.      She  says  that  the  father  said,    "If  I   should  go  to  the 
hospital  as  the  doctor  tells  rae  to  do,   I  might    just  as  well  have 
Evelyn  take  care    of  my  case;    she  knows   just  about  how  to  take  care 
of  me  and   give  me   as  good   care  as  I  would  get   in  the  hospital.      He 
says  that  she    ought  to  get  at   least  $1000.00   for  her  work.      It   is 
well  worth  it."     The  claimant's  brother,     Vil'iam,    corroborated  the 
sister   in  what  the  fa^er  said  were  his  intentions  in  regard  to   see- 
ing that   the   claimant  would   be  compensated   for  the  work   she  was 
doing   in  taking  care   of  him.     These  were  the   only  witnesses  that 
testified  relative    to  the  value  of  the   services  rendered.      Other 
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witnesses  were    called  and  stated   that   they  had   seen  the   claimant 
working  at  the   father's  place  helping  to   care   tot  the  deceased 
during   the   year  preceding  his  death. 

Appellant   seriously  contends  that     .'illiam  Kolterman  and 
Sophia  Kolteiman  were   incompetent   witnesses  on   behalf  of  the 
claimant  by  reason  that  they  are  interested  parties  to   the  suit. 
In  proving  a   claim  against  an   estate  the   heirs  at   law  are  competent 
witnesses  to  testify  upon   behalf  of  the  claimant,    if   their    testimony 
is  adverse  to   their   owi   interests.      In   this   case    albert  Kolterman 
and    Sophia  Kolterman  were    both   testifying  against    their   own  inter- 
ests,  for   if  the   claim  is   allowed  their  share   of    the  estate  would 
contribute   towards  the   payment  of  this  claim.      The    objection  to 
the    competency  of  these  two  witnesses   is  not  well  founded. 

T/here   one  person,   not   a   relative  renders  service  to  another 
with  the  assent  and  approval   of   the  person  for  whan  they  are  rendered 
the    law  raises  an  implied  promise  to   pay  for  the  services,   but, where 
the  family  relation  exists,    such  implication  does  not   arise   from 
the  mere  rendition  of  the   services,   and  in  that    case   it  will  be 
presumed  that  the    services  were   rendered  as  a    gratuity,    on  account 
of  the  mutual   obligation   existing   between  the  parties  growing  out 
of  family  relationship.      Such   presumption  is,   however,   rebutted 
where  the   evidence  establishes  an  express  contract  or  promise  to 
pay  far   the   services,    or  where,   from  the  facts  proven  it  appears  that 
at   the   time    "the  services  were  performed  both  parties   understood  and 
expected  that   the   party  performing  the   services  was  to   compensate 
therefor,  although   no  express  contract  to  pay  for   the  service   is 
proven,    in  which  case  a   contract  will  be  raised  by  implication  of 
law  to  pay  for   such  services. —   Switzer  vs.   :.;cKee,    146  111.   577; 
Neish  vs.   Gannon,   198   111.   219.      Both  sides  to  this  litigation 
admit  this   to  be    law,   but   the  appellants  claim  there  has  been  no 
promise  proven  on  behalf  of  the   testator   to  pay  for  the   services 
that  the   claimant  rendered  to  the  father.      It   is  undisputed  that 
the   father  repeatedly  said  that   he  would  rather  have  his  daughter 
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Evelyn  take  care  of  him  at  home  and  that  she  could  render  him 
better  service   than  a   nurse  at  a  hospital;    and  that  he  would 
rather  be  at  home   then  at  a  hospital;   that    it  would  cost  kin 
at  least  a   t"  ousand  dollars  to    50   to   the  hospital  to  be  cared 
for  and  that  he  would  rather  pay  the  money  to  Evelyn  than  to 
the   hospital   so  that  she  would  get  the   benefit,  and   it  was  well 
worth  a   thousand  dollars  for  the  work  she   was  doing.     These 
statements   indicate  a  positive  intention   op  the   part  of  the 
father  to  pay  hie  daughter  for    the   services  that   she  was  per- 
forming and  had  performed,   and  that   he  anticipated  would  be 
necessary  for   her  to    perform   during  his   illness.      '7e   see  no 
reason  why  the  father  could  not   indicate  the  amount   that  he  was 
to  pay  for  such   services,   and  he   fixed  the  value  here  at   one 
thousand  dollars. 

The  appellants  raise  the   point   of  variance  between  the  proof 
given  and  the   claim  filed  against  the  estate;   that   the   claim  filed 
is   for  work  and  labor  performed  at  so  much  per  day,    itemizing  the 
days   that   she   performed  such  services,   making  a   total   of    1004.00. 
There   is  a    technical  variance  between  the  proof  and  tne   claim  filed, 
but    in  our  opinion  it  is    such  a  variance   that   is  not  material  to 
the   issues  in  this  case,    and  a  slight  variance  in  character  which 
doi'S  not  result   in  prejudice  to   the   parties   should  not  be  ground 
for  a  reversal  of  the  case.    —  First  National   Bank   of  Atwood  vs. 
Green  130  111.  App.,    60,   Pryde  vs.    Chicago-Sandocal    Company,   210 
111.    -'-pp.,    615. 

The  appellant  claims    that  the   trial  court  erred  in  refusing 
to  give  proper  instructions  requested  by  the  appellant.      The 
appellant   in  his  printed  argument  does  not  point  out  wherein  the 
Court  erred  in  refusing  the  instruction,    it    is   therefore  considered 
waived  in  this  court. 

V.'e  find  no  reversible   error  in  this  case  and  the  judgment   of  the 
Circuit   Court  of  LaSalle  County  is   hereby  affirmed. 

Affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this __day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815 — 5M — 3-32) 


Mir 


AT  A  TEEM  OF  TEE 

Begun  and  held  at  Ottawa,    on  Tuesday,    the /first   day  of  Mai 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thifrty-/f our, 
within  and  for  the   Second  District   of  the   State   of  Illinois: 
Present--   The  Hon.    FEED  (J,   WOLFE,    Presiding  Justice. 
Eon.    FEAHELIN  E.    DO YE,    Justice. 
Eon.    BLAIH1  EIJFFMAI,    Justice. 

JUSTUS  L.    JOEK8QE,    Clerk.     97^14       fi  A.  fy 
E.    J.    WSLTEE,    Sheriff. 


BE  IT  EEMEMBEEED,    that   afterwards,    to-wit:    On 
MAY  1019^4         the   opinion  of  the   Court  was   filed  in  the 
Clerk's   office   of  said  Court,    in  the  words   and  figures 
following,    to-wit: 


No.    8772 


Ag.    34 


IN  THE 
APPELLATE  COURT   OF    ILLINOIS 
SECOND   DISTRICT 


February  Term, 


D.   1934. 


City  Trust  &  Savings  Bank  of 
Kankakee,   et  al . , 

vs. 

John  K.   Ader,    et  al. 


Jay  Lane  and  Hannah  Lane 
(Hannah  Lane,    Individually  and 
as  L'xecutrix  of  the  Last  fill 
and  Testament    of   Jay  Lane, 
Deceased, ) 

Appellants 

vs. 

City  Trust  &  Savings  Bank  of 
Kankakee,   et  al. , 

Appellees. 


.ppeal  from  Circuit 
Court  of   Iroquois 
County. 


WOLFS—  P.J. 

On  September  1,    1925,    John   /ider  and  L'ary  Ader,    his  wife, 
executed  a    deed  of  trust   on  certain  premises  in  the  village   of 
Chebanse,    Iroquois   County,    Illinois,   to   secure  the  payment    of  a 
note  of     3,600.00   of  even  date,    payable   to   the   order  of  John  PI. 
Ader,   endorsed  and  delivered  by   said  John  L.   Ader  to    the  said 
trust  and  savings  bank  of  Kankakee,    Illinois.      Default  having  been 
made   in  payments  on   this  note  the   bank  and   H.   M.   Stone  as   trustee 
filed  their   bill  to  foreclose  their  said  deed  of  trust  on  May  19, 
1930.      On  October  20,   1930,    Jay  Lane   and  Hannah   Lane, his  wife, 
filed  an  intervening  petition  in  said  foreclosure   suit  and  each 
of  them  alleged  the  t   John      .    Ader  and  H&ry  iider,his  wife,   are  not 
the   owners  of   the  premises   conveyed  by  the   deed  of  trust,    but  that 
the  Lanes  are  the    otoe  rs  of  these  premises.     The  petition  further 
alleges  that  they  entered  into  a  written   contract  for  the    sale  of 
said   property   prior  to   October  5,   1923,    by  the   provision  of  which 
the  aders  were  not  to    receive  title   to   the   premises  until  they  had 
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made  the  last  payment  thereon.      That  the  &ders  had  not  made  the 
total   payments  and  that  the  Lanes  held  their  note  for  such  pay- 
ments,  which  amounted  to  the    sum  of    '1000.00,    and  for  this  reason 
the   Lanes  had  never   conveyed  the  premises  to    the    Aders. 

The  petition  further   stated  that  upon  investigation,   beginning 
after    the   foreclosure   suit  was  instituted,    the  Lanes  discovered 
that  Ader  claimed  to   have  secured  the  title  by  two  warranty  deeds 
purported  to   have  been  executed  by  the  Lanes,    one  of  which  was 
dated  and  acknowledged  on  October  5,    1923,   and  recorded   October  8, 
1923.      The   other  dated  and  acknowledged  on  November   7,   192  3  and 
recorded  on  November   0,    1923.     The   second  deed  recites  that  it 
was  given  to    correct  a   former  deed.      The  intervening  petition  was 
sworn  to   by  Jay  Lane  and  Hannah  Lane  and  they  denied  they  had  ever 
executed  either   of  said  deeds  and  insisted  that  they  had  never  at 
any  time  conveyed  the  property   to   Ader.      The   Lanes  were  allowed 
to  file  their  intervening   petition  and  were  permitted  to  become 
parties  defendant,   and  filed  their  answer  to  the  original  bill  and 
the  cross-bill  in  which  the  same  allegations  were  as  set  forth  in 
their  intervening  petition.      On  the  hearing  of   the    case   the    crow- 
bill was  dismissed  for  want   of  equity,  and  the  Court  entered  a 
decree  granting   the    original   complainants  the  relief   as  prayed 
for  in  their  bill.      From  this  decree  the   case  is  brought   to  this 
Court  on  appeal. 

The   disputed  question  in  this   case  is  whether   Jay  Lane  and 
Hannah  Lane,   his  wife,    executed  the  two  deeds  as  set  forth  convey- 
ing this  property  to  Ader.      The   complainants  to   sustain  their  case 
introduced  in  evidence  their  note  and   trust  deed.     H.   H.   Wheeler, 
solicitor  for  the  complainant,    testified  to  the  amount  due  and  un- 
paid on  the  note   together  with  interest   thereon;   and   the  amount  of 
reasonable  solicitor's  fee  for   the    complainant   in  the  prosecution 
of  the    suit.      This  was  all  the  evidence   offered  on  behalf   of  the 
complainant  in  their   case  in  chief.      On  behalf  of   the  cross -complain- 
ant,  Mrs.   Hannah  Lane  was  called  and   testified  that   she   and  her  husband 
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had  a    deal  with  J.  H.   Ader;   tht  he   came   to  them  and  wanted  to 

buy  their   property;   that   her  husband  at  the   time   of  the  hearing 

was   dead;    that   he   died  on   Janu  ry  6,  1933;    that  she  remembered 

signing  a   contract  in  which  her  husband  and  she  agreed  to   deed 

to 

*he  John  F.   Ader,   the   property  in  question   on  payment  to    them  of 

the   sum  of  .£5500.00;   that    ,der  paid   |4500.00   and   that  he  still 
owes   them   $1000. 00  and  interest   on  the  contract:    th  t   they  hve 
a   note  of  John      .   Ader's  for    the  same.      She   identified  the   note 
which  was  introduced  in  evidence.     She  further  testified  that 
she  did   not  know  there  was  a  mortgage  on  the  property  until  after 
the   foreclosure   suit   had  been  started;  that  she    searched   for  the 
contract  concerning  the  sale  of  the  property  but  was  unable  to 
find  it;    that   she   never   signed   any  deed   conveying  this  property 
to   J.  H.    Ader;   that   her  signature  to  the    same   is   not  her  handv,a*iting 
and  the  signatures  of   Jay   Lane    on  said   deeds  is  not   the  signature 
of  her  husband,   Jay  Lane;    that  they  delivered  possession  of  the 
premises  to  the   Aders  shortly  after  the   contract  of  purchase  was 
entered  into;   that  the  Aders  moved  out  of  the  premises  about  three 
and  one -half   or  four  years  ago;   that   she   and  her  husband  took 
possession  of  the   property  after   the    Aders  moved  out  and   they  have 
been  living  in  the  same    ever  since  that  time;   that  she  and  her 
husband    had  paid  the  taxes  on  the   premises  since  Ader  abandoned  it. 

The  two   deeds  purporting  to   convey  the    premises  by  the   Lanes  to 
Ader  were  admitted  in  evidence.     Raynold  Ader  was   called  on  behalf 
of  the   cross   complainant  and  testified  that  he  had  known  Jay  Lane 
and  lannah  Lane   all  his  life;    that   he  also  knew  John  E»   Ader  and  was 
related  to   him.      On  being   shown  the   deed,    the   cross-complainants' 
exhibit  3,   which  purported  to   be  a   deed  from   the   cross-complainants 
to   Ader  and  purported   to  hcve  been  signed  by  them  before  him  as  a 
Notary  Public,   he   stated  he  had  no  recollection  about  the   acknow- 
ledgment,   or  of  the   Lanes'    signing  the  deed.      George    .  .   Lane,   a 
nephew  of    Jay  Lane,  was  called  as  a  witness  and  testified  that  he 
had  done   business  with   Jay  Lane   for  ovor  30   years  and  that  he  knows 
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his  Uncle's   signature  and   thct  many  many  times  he  had  seen  him 
write  his  naflje    th  t    'ay  Lane   had  purchased  material  many  times 
from  his  firm,   and  had  issued  many  checks   in  payment   thereof. 
He  had  seen  him  write  his  name  many  times,    and  was  familiar  with 
his  signature.      He  testified  positively  that  the  signature   of  Jay 
Lane  to   the  $wo   deeds  was  not  the    true  signature   of  Jay  Lane. 

Rose  Bergen  called  on  behalf  of  the  cross-complainants, 
testified  that  she  knew  Jay  Lane  and   was  acquainted  with   his 
signature  and  th  t  the   name,    Jay  Lane,    on  the   two  exhibits  is  not 
the  true  signature  of  Jay  Lane.     J.    C.   Mcl.iahon,   testified  that  he 
had  known  Jay  Lane   for  fifty  years;   that   he  had  bought   grain  many 
times  from  Mr. Lane  and   had   other  busire  ss  relations  with  him;    that 
he  had  occasion  to  see  his  signature   or   handwriting   frequently 
and   was  familiar  with   the   same  and   that    the   signature   to   the  two 
exhibits  is   not  the    true    signature  of  Jay  Lane. 

In  rebuttal  cfcffie   complainant   called  Carl  T.   Porch  who  testified 
that   one  time  he  was  a  notary  public  and  had  a   seal,   and  during 
such  time   he  took  acknowledgment   of   the   deed;   that   he  saw  them  sign 
the   deeds, known  as  cross-complainant's  exhibit  two,   in  his  presence 
and  that   he  took  aclcnowledgnient    of  the   same.      John  H.   Ader  was 
called  on  behalf  of  both   complainant  and    cross- complainants  and  he 
testified  that  he  bought  the   property  for  55500.00;   that    there  was 
still  due  the  Lane's   |1000.00   on  the   purchase  price;   he    testified 
that  he   asked  L'r.   Lane   for  a   deed  and  Mr.    Lane  told   him  he  would 
not  give  him  a   deed  until  he   had  made  the   last  payment. 

It  is    hard   to  conceive  why  the   Lanes  would  give  Ader  a   deed 
for  this  property  when  it  was  admitted  that   Ader  still  owed   JlOOO.OO 
on  the  contract.      From  an  examination  of  this  evidence  we  are  of  the 
opinion   that  the  evidence  strongly  preponderates  in  favor  of  cross- 
complainant;    that    they  did   not  sign   or  deliver  the  two   deeds  in 

question,    and  at  the   time  John  H.   Ader  executed  the  trust  deed  and 
note   in   guestion,    that   he   had  no  title   to   the   premises;    and  thot   the 
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court  erred  in  di  smissing   the   cross-bill  for  want   of  equity  and 
entering  a  decree   of  foreclosure  in  favor    of  the  complainant. 

The  decree  of   the   Circuit  Court   of   Iroquois   County  is   hereby 
reversed  and  the  case  remanded   to   said  court  with   directions  to 
dismiss  the   original  bill  for  want   of  equity  and    to  gr<nt  cross- 
complainants  the  relief  prayed  for  in  their  cross-bill. 

Reversed  and  remanded  with  directions. 


■ 

,  ■     ■    - 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

Jn  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815 — 5M—  3-3 


ill-] 


TE  COURT 


AT  A 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  •!&§?   oif  May,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  *and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois! 
Present--  The  Hon.  ERETJ  G-.  WOLFE,  Presiding  Justice, 
Hon.  FKJJKLIH  R.  DOVE,  -Justice. 
Hon.  BIAIHE  HUEEMAI,  Justice. 
JUSTUS  L.  JOHESOI,  Clerk. 
E.  J.  WELTER,  Sheriff. 


2  75  I.A.  642^ 


BE  IT  REMEMBERED,    that   afterwards,    to-wit:    On 
MAY  1  0  1934  'tlie  °Pinion  °£  tlie  Court  was  filed  in  the 

Clerk's  office  of  said  Court,    in  the  words  and  figures 
following,    to-wit: 


No.    8777 


Vg.    37 


IN  THE 
APPELLATE   COURT   OF   ILLINOIS 
SECOND  DISTRICT 

February   Term,   A.   D.   1934 


Appeal  from  City  Court 
of  Aurora. 


E.  Um    Jenkins, 

Appellee, 
vs. 
W.  j.  Hotaff, 

Appellant. 

WOLFE — P.J. 

E.  M.    Jenkins,  appellee,   sought   to  recover  damages   for 
injuries  alleged    to  have  been  received  on  July  13,    1931.   He 
started   suit  in  the    City  Court  of    \urora,    June   17,    1932. 
The   original   declaration  consisted  of  four   counts.     The 
first   one  charged  that  appellant   was   engaged  in  the   grocery 
business  and   used  several    trucks  to  deliver   groceries  to  his 
customers;    that   the  appellee  was  riding  a  bicycle   south    on 
LaSalle  Street,   in    <urora,    on  the   westerly  side   thereof; 
that  appellant's  agent,   or  servant,   whose  name  was  unknown 
to  the  appellee    struck  appellee's  bicycle  a  violent   blow  and 
damaged   it;    that  by  means    of  said   collision  appellee  was 
thrown  to  the    ground  and  received  injuries,    underwent  pain 
and    sustained  damages. 

Count  four  charges  that   while   the   appellee  was  proceed- 
ing in  a    southerly  direction    on  LaSalle  Street,    just  north 
of   the    intersection   of  LaSalle  and  Benton  Streets,   appellant's 
truck,    operated  by  a   person   unknown  to   the   appellee,    turned 
abruptly  and  failed  to  give  appellee  due  notice  of   turning 
west   onto  Benton  Street,   and  by  reason   thereof  appellee  was 
injured  and   unable  to   pursue   his  usual   occupation  because 
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the   operator  of   said  truck,   who  was  then  and   there,  and  as 
the  appellee  is  informed  and  believes  the   agent  of  the  appel- 
lant, gave  him  no  notice  of   turning  as  required  by  statute. 
At  the   trial   of   the  case  the  appellee   dismissed  the   third 
count  of  his   declaration   euoft   ;-he   court  upon  appellant's  motion 
struck  count  two   from  the   declaration.      So   those  counts  are 
not  before  this  court   for    our    consideration.      Over   the   objection 
of  the   appellant   the  appellee  was  granted  leave  of   court,    to 
amend  counts   one  and  four   on   the    face   of   the   declaration. 
Count  four  was  amended  on  two    occasions.     At   the   close  of  the 
plaintiff's  case,    and  also  at  the  close  of  all   the  evidence, 
the  defendant,    now  appellant,   interposed  proper  motions   to 
exclude  the  evidence  from  the   jury  and   to  direct   the    jury   to 
find    the  Issues  far   the   defendant.     These  several  motions  were 
refused.     The  case  proceeded  to   trial  and  the    jury  found   the 
issue  in  favor  of  the  plaintiff  and  assessed  his  damage  at 
,'.5,000.00. 

It   is  first   insisted  by  the  appellants   that  neither   count 
one  nor    four    of  the  plaintiff's  declaration   state  a  cause   of 
action  and   if   they   state  a  cause   of  action,    there  is  not   suf- 
ficient proof    to  warrant  the  case  being  submitted  to  a   jury. 
After  an  examination   of  these  two  counts  of  the  declaration 
we  are   of  the    opinion    that  they  do  state  a  cause  of  action  and 
that  there  was  sufficient   proof  offered  in  support  thereof, 
and  that  the   court  did  not  err  when   it  refused  to   direct  a 
verdict  in  favor  of  the   defendant. 

It  is  next   insisted  by  the   appellant  that  the  court  erred 
in  admitting  improper  evidence  on  behalf  of  the   appellee. 
Counsel  for  the  appellee  repeatedly  brought    to  the  attention 
of  the    jury   that  Dr.  Karl  J.   Kaiser  was  the   County  Physician 
for  the  township  and  also  the  physician  who  was  called  to 
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treat  the   plaintiff  when  he  was  injured.      It   seems   to  us 
that  there   is   unnecessary  repetition  in  calling  the  attention 
of  the    jury   to   the  fact  that    the   plaintiff  went   to  the   County 
Physician  to   be    treated,  and   that    it  was  error   for  the   court 
to  allow  such  reference  and  testimony.      On  cross-examination 
of  "'alter  Blank  and   Roy  Potteiger  ,   drivers   of  defendant's 
trucks,    in  July,   1931,  appellee  brought   out  the  fact   that   they 
had  each  had  accidents  while    driving   trucks   of  the  defendant. 
We  do  not   see  how  the  accidents  that  these  two  men  may  have 
had  with  defendant's  trucks   tended  to  prove  the  negligence   of 
the    defendant   in  this    case,    but    it  did   have  a    tendency  to 
prejudice  the  jury  against  the  defendant. —  Tuthill  vs.   The 
Belt  Railroad  Company,   145  111.   A?p.   pp.   50.      There  are  numerous 
other  objections   to  the    testimony  on  behalf  of  the  plaintiff  but 
as  this   case  will  have   to  be  reversed  and  remanded,   we  will  not 
comment  upon  those  objections. 

Complaint   is  made   that  the   court  erred   in  giving  the 
plaintiff's  peremptory  instruction  number  8-A  at   the  request 
of  the  plaintiff  which   is  ■  s  follows:      "The   court  instructs 
the    jury  that  if   you  believe  from  a  preponderance  of  the   evidence 
under  the  instructions  of  the  court  that  the   person  operating 
the  automobile   truck  in  question  was  the  agent   or  servant  of 
the   defendant  and  that  the  defendant,   by  his  agent  or    servant, 
in  the    driving,  management  and  operation   of  his  automobile  at 
and  before  the  time   of  the  collision  in  question,   under  all 
the  facts  and  circumstances   in  evidence  was   guilty  of  the   negligence 
charged  in   Cou^s  I  and   IY  of  plaintiff's  declaration,    or  either  of 
said  counts,   and  that  the  collision  in  question  was  the  result 
of  such   negligence,   if  any,    the  plaintiff  was  injured  and   damaged 
as  charged  in  either  or  both  of  said  counts   of  his  declaration 
and  if   you  further   believe  from  a   preponderance  of  the  evidence 
that   the  plaintiff,    at  and  before  the  time   of   said  collision, 
exercised  ordinary   care   for  his   own  safety,   then  in  such  case 
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you  should   find   the   defendant   guilty." 

This    court  had  occasion  to  pass  upon   the  same  instruction 
in  the   case   of   Schwartz  vs.   The   Chic-go  northwestern  R.R.    Co., 
237  App.   pp„    660.      In  this    opinion  we   said:    "There  is   no  show- 
ing that   the  declaration  went  to  the   jury  and   it   will  be  pre- 
sumed in  the  absence  of  such  showing  that  the  court   did  not 
permit  the   pleadings  to    be   taken  by  the    .iury,   when  they  retired 
to  consider  their  verdict.      Benier  vs.    Illinois   C.   C.   R.R.    Go. 
296   111.    464;    Lerette  vs. Director   General    of  Railroads   306   111. 
348-355.      There  is   no  other  instruction  in  the    case  which   tells 
the   jury  what  negligence  is   charged   in  plaintiff's  declaration, 
.n  instruction  which  directs  a  verdict  must  limit  the   jury  to 
the  negligence   charged  in  the    declaration.     herring  vs.  C  k  A. 
R.R.    Co.,    299  111.  214.      If  the   jury  did  not  know  what  negligence 
was  charged  in  the  declaration,    it  was  not  limited  by  this  in- 
struction and  might   find   the  defendant   guilty  of  negligence  not 
charged  in  the  declaration.      The  instruction  is  therefore  erron- 
eous  in  that  particular  and  the  giving    of  such    instruction  is 
held   to  be  reversible   error  where  the   evidence  is  close  and  con- 
flicting— Ratner  vs.    Chicago  Railway  Co.    DBS  111.   169;      Hackett 
vs.    Chicago  City  Railway  Co.  235  id.   116;      Lyons   vs.    Ryerson  & 
Son,    242   id.,   409;   Grifen  vs.   Chicago   Railway  Co.   299   id.    590. 

It  will  be    observed  that  the   instruction  given  by  the  Court 
directs  a  verdict.      The  evidence  in  this  case  is  very  conflict- 
ing and  the   instructions  should  be  accurate.     There  is  nothing 
in  any  of  the  instructions   telling   or  advising  the  jury  with 
what  negligence  the  defendant   is  charged.      The  attorneys  for 
the  appellee  urge  as  an  answer  to  the   failure  in  this  respect 
that  the   jury  was  amply  advised  of  what   negligence  was  charged 
against  the  defendant   by  the  opening   statements  made  to   the   jury 
by  the  respective  attorneys   for    the  parties.      This  does   not   cure 
the   defect  in  the  instructions,  as  the    statements  made   by  the 
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attorneys  are  not  evidence  of  or  any  proof  of  negligence   charged 
against  the  defendant    in  the  pleadings.      It  is  our  opinion   that 
it   was  reversible   error  for  the  court   to  give  this  instruction. 
Complaint  is  made  that  the    judge   left  the  bench  during  the 
closing   argument  to   the    jury,   and   that   during  the   judge's  absence 
from  the  courtroom  counsel  for  the   defendant  made  improper  argu- 
ments,   and   presented   to   the    jury  a  memoranda  which  had  not  been 
admitted  in  evidence.      "he  the  r  the  record  does  or  does  not    show 
that   the    trial   judge  was  absent   from  the   courtroom  is    immaterial, 
it  does   show  that  he  was  absent   from  the  bench  and  during  such 
absence   there  was  a  controversy  in  regard  to    the  argument   of  I"r. 
Wing,    one   of  the  attorneys   for  the   plaintiff.     One  of  the  disputed 
questions  in  the   case  was  the   identity  of  the   truck  which   caused 
the   injury  to  the   plaintiff.     It  was  highly  improper  for  the 
attorney  to  exhibit  tefore  the    jury  the  paper  and   to   tell  the 
jury  that  the   license  number  was  then  and   there  in  the   handwrit- 
ing of  the  plaintiff,   as  a    certain  witness,   Kline,   had  given   it 
to  him,   when  the  writing    itself  was  not   in   evidence.      For  the 
reasons  above   stated  the    jud^ent  of  the   City  Court  of  Aurora 
is  hereby  reversed  and  the  cause  is  remanded  to   said  court. 

Reversed  and  reranded. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M — 3-32) 
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AT  A  TERM  OF  THE 


Begun  and  held  at  Ottawa,  on  Tneslay^the  first  day  of 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FHAHKLII  R.  DOTS,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


i  f.  x  'J  e  . 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  1  0  1934    ^e  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8592  Agenda  No.  36 

In  the  Appellate  Court  of  Illinois 
Second  District 
October  Term,  A.D.  1932. 
E.  D.  Webb, 


appellee, 
vs. 

B.  A.  Knight, 

a  pellant, 


Appeal  from  the  County  Court  of 
Winnebago  County 


DOVE-  J: 

This  was  an  action  of  debt,  instituted  by  appellee  against 
appellant,  B.  A.  Knight,  and  the  McNair  and  Dudley  Building  Corpora- 
tion, an  Illinois  corporation.   A  summons  was  issued  a.gainst  both 
defendants,  but  only  appellant  w?s  served,  and  he  challenged  the 
sufficiency  of  the  declaration  by  a  general  demurrer,  which  was  over- 
ruled, and  having  elected  to  abide  by  his  demurrer,  a  judgment  was 
rendered  in  favor  of  appellee,  from  which  appellant  has  prosecuted 
this  appeal. 

The  declaration  alleges  that  on  August  29,  1931,  the  defendants 
executed  an  appeal  bond,  by  which  they  jointly  and  severally  acknow- 
ledged themselves  to  be  bound  to  the  plaintiff  (appellee  Here)  in 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250.00).   That  the  obligation 
was  conditioned  upon  the  McNair  and  Dudley  Building  Corporation  pay- 
ing appellee  herein  the  amount  of  the  judgment  which  might  be  render- 
ed against  it  upon  its  appeal  to  the  Circuit  Court  from  a  judgment 
recovered  by  appellee  before  a  justice  of  the  peace.   The  declaration 
then  charged  that  at  the  January  Term,  1932  of  the  said  Circuit  Court, 
the  juugment  recover^,  before  the  justice  of  the  peace  was  affirmed 
in  the  sum  of  Two  Hundred  Sixty  Dollars,  together  with  costs.  That 
the  said  corporation  has  not  paid  said  judgment  or  any  part  thereof, 
whereby  an  action  has  accrued  to  the  plaintiff  to  recover  of  the 
defendants  the  sum  of  #287.05. 
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The  only  error  assigned  is  the  overruling  of  the  6eneral  demurrer, 
and  in  his  argument  appellant  insists  that  the  failure  of  the  sheriff 
to  execute  the  summons  as  to  the  defendant  McNair  and  Dudltey  Building 
Corporation,  either  by  serving  it  or  by  returning  it  not  founc:  as  to 
this  defendant,  renders  the  declaration  vulnerable  to  his  general  de- 
murrer. Appellant  cites  the  case  of  Sherburne  v.  Hyde,  185  111.  580 
as  sustaining  his  contention.   In  that  case  i£  appeared  that  an 
attachment  writ  was  issued  against  the  Casey-Grimshaw  Marble  Company 
in  which  William  Grace  and  Frank  D.  Hude  as  partners  were  named  as 
garnishees.   The  writ  was  served  on  Hyde  and  returned  not  found  as  to 
Grace.  Hyde  answered  the  garnishee  interrogatories  and  the  Supreme 
Court  sustained  a  judgment  rendered  by  the  Superior  Court  against 
Hyde  alone  as  garnishee.   In  the  course  of. its  opinion  the  court 
quotes  Section  9  of  the  Practice  Act,  now  Section  14,  which  provides: 
"If  a  summons  or  capias  is  served  on  one  or  more,  but  not  on  all  the 
defendants,  the  plaintiff  may  proceed  to  trial  and  judgment  against 
the  defendant  or  defendants  on  whom  the  process  is  served,  and  the 
plaintiff  may  at  any  time  afterwards,  have  a  summons,  in  the  nature  of 
scire  facias,  against  the  defendant  not  served  with  the  first  process, 
to  cause  him  to  appear  in  said  court,  and  show  cause  why  he  should  not 
be  made  a  party  to  such  judgment  *  *  *H,  and  said:  "It  does  not  follow 
that  because  the  plaintiff  cannot  elect  to  sue  one  only,  of  several 
partners,  who  are  jointly  liable,  but  must  sue  all,  that  judgment 
may  not  be  rendered,  as  this  section  provides,  against  one,  or  more 
than  one,  who  are  served,  and  the  prescribed  steps  then  taken  to 
bring  in  and  make  the  remaining  members  of  the  firm  parties  to  the 
judgment,  a  plaintiff  cannot,  in  any  case,  bring  his  action  against 
more  than  one  and  less  than  all  of  his  joint  cebtors,  but  under  this 
statute,  he  may  sue  all,  whether  partners  or  not,  and  take  judgment 
against  so  many  as  are  served  or  who  appear,  and  the  rest  may  be  made 
parties  to  the  judgment  by  summons  in  the  nature  of  scire  facias.  But 
whether  they  are  so  maee  parties  to  the  judgment  or  not,  the  judgment 
is  valid  because  the  statute  authorizes  it." 
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According  to  the  allegations  of  the  declaration  in  the  instant 
case,  this  was  a  joint  and  several  bond.   The  action  was  instituted 
against  both  the  parties  who  executed  the  bond.   Section  14  of  the 
Practice  Act  expressly  authorized  the  procedure  followed  and  there  is 
nothing  said  in  the  Sherburne  case  to  sustain  appellant's  contention. 
We  have  examined  Gottfreid  Brewing  Company  v.  McDonald,  146  111.  App. 
601  and  other  cases  relied  upon  by  appellant,  but  find  they  are  not 
in  point. 

There  was  no  error  in  overruling  the  0eneral  demurrer  to  the 
declaration  and  the  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

second  distbict  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  vear  of  our  Lord  one  thousand  nine 


hundred  and  thirti 


Glerl  of  the  Appellate  Court 

(73815— 5M— 3-32) 


fjlf 


AT  A  TERM  OF 

Begun  and  held  at  Ottawa,  on  Tuesday     first  day  of  J 

the  year  of  our  Lord  one  thousand  jffne  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRAHKLIS  R.  DOVE,  Justice. 
Hon.  EL4IJJE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk, 
E.  J.  WELTER,  Sheri 


,r:-  2  75I.A.642* 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  10  1934   "tiie  °Pini°n  °£  tne  Court  wa3  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   NO,   8765  ,'g.    No.   30 


m  THE 
?I  COURT  OF   II'  I 
SECOND  DISTRICT 


February  Term,   A.D.    1934. 

J.  Victor   Hulten  and 
Bettie   Nulten, 

ppe  Hants, 

Appeal  from  Circuit  Court, 
vs.  Ninnebago  County. 

?Targaret  Nolan,   et   al  . , 

Appellees. 

HUFFMAN-J. 

The   appellants  herein,    J.  Victor  Nulten  and  Bettie  Hulten, 
his  wife,    were  the    owners  of    31000  in  notes,   executed  by  Margaret 
I  olan  and   Thomas   ..   I  olan ,    her  husband,   and   secured  by  trust   deed 
upon  a  certain  lot  located  in  the  city  of  Rockford.     The  mort- 
gagors defaulted   in  the  payment    of  interest  and   allowed  the 
premises  to  be  sold  for  general    taxes  for   the   year  1930,   and 
paid    no   tax  subsequent   to  that    time.     Appellants  redeemed  the 
property  from  the   tax   sale  and  were  preparing  to  bring  their 
bill   of  foreclosure.      In  order  to   save  the  trouble  and  expense 
of  foreclosing   the  trust   deed,    appellants  entered  into  an   ar- 
rangement with   the   Nolans  whereby  appellants  received  a   quit 
claim  deed  to   the   premises  from  the   Nolans,   under  date   of  December 
7,    1932,   thereupon  giving  the    Nolans  a  written  agreement  to  re- 
convey  the  property   to   them  at  any  time  within  one   year  upon 
payment    of   the  mortgage   indebtedness.      The  trust  deed  was  re- 
leased of  record  and   it   and   the  notes  returned  to  the  Nolans. 

Appellee,    the   Rockford  Finance  &  Thrift   Company,   held  a 
judgment  against  the  Nolans  at  the    time  the    quit  claim  deed 
was  delivered  to  appellants  as  aforesaid.     A  short  time  after 
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the   release   of  the    trust  deed  was  made   of  record   the  Rockford 
Finance  &  Thrift  Company,    (which  is   the    only  appellee  making 
an  appearance  herein,)    served  notice  upon  appellants  that   it 
held   a   judgment    against  the      olans  for   the   sum  of    #3532.28, 
and  that   it   was  ah  out  to   levy  upon  the  lot  in  question  and  to 
cause  a    sale  thereof  under   execution  to  satisfy  its  judgment. 

The  appellants    filed  their  bill  in   equity  to   enjoin  the 
threatened  levy  and   sale    of  the   lot,   claiming  the    same  was 
not  worth  the   amount   secured  by  the   trust  deed,   and  praying 
that  the  quit  claim  deed  and  release   of  the   trust  deed  might 
be  set  aside  and  the   parties  placed  in  status   quo. 

Ti7hile   other  parties  were  made  defendants   to  appellants' 
bill,   yet  none   of   them  make  any  appearance  upon  this  appeal 
except  appellee,    the   Rockford  Finance  &  Thrift   Company.   This 
defendant  below  insisted  that  appellants  had  lost  ell  rights 
under  and   by  virtue   of  the    trust  deed,   which  secured  them  in 
their   debt,  and  that  the   lot   was  free  to  be   taken  by  appellee 
upon  its  judgment.      The  trial  court   dismissed  appellants' 
bill   for  want  of  equity  and   they  prosecute  this  appeal  from 
that  decree. 

In  the  case  of  Rogers  v.   Ilerron,    92    111.    583,    the   court 
on  page  587   of   its   opinion,    used  the   following  language:      "In 
Fitts  v.  Davis,   32   111.   391,   where  a  mortgage  had  been  executed 
on  certain  lands,   and  afterwards  a   judgment  was   obtained  by  a 
third  person  against  the  mortgagor,    and  after   the  rendition 
of  the    judgment    the  mortgagor   conveyed   to  the  mortgagee   in 
satisfaction    of  the  mortgaged  debt,   it  was  held  that  the  mort- 
gagee did  not,    by  receiving  a    conveyance,   thereby  lose  his  lien, 
nor  was  it  postponed  to  a   junior  incumbrance  by   judgment.      The 
same  rulewas  announced  in  Richardson  v.   Hockenhull,    85  111.   124, 
and  the  principle  that  governed  those  cases  must    control  here." 
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Tlie   intention  of   the   parties  is  the   controlling   con- 
sideration where   it  has  "been  made  known  or   can  be    inferred 
from  their   acts  and   conduct.     The  court  will  look  into  all 
the    circumstances   of   the    case   to  ascertain  the  real  in- 
tention  of  the   parties.      ..here  the  mortgage  is   the   eldest 
lien   and   is   for  an  t.nount  equal  to   or   exceeding  the  value 
of  the  premises,   and   the  mortgagee   to  avoid  the   expense   of 
foreclosure,    takes  a   conveyance  fro-   the  mortgagor,   a   court 
of  equity  will  not   permit  the  mortgaged  premises   to  be  swept 
avra3r  from  the  mortgagee  by  a  junior   judgment  creditor,  with- 
out payment    of  the  mortgage,   under  pretense  that  his   lien 
has  been  lost  by  the  taking   of  the   deed.      Richardson  v. 
Hockenhull,    85   111.    124. 

The  Nolans  held  a  bare   equity  of  redemption ,  which  they 
released  b:/  quit   claim  deed  to  appellants  without   any  con- 
sideration therefor , except   the   discharge   of  the  mortgage 
indebtedness.      This  was  done   to   save   the   trouble   and  expense 
of  foreclosing  the  mortgage.      One  evidence   of  this  fact   is 
that  appellants  by  their  written  agreement  made  at  the   time, 
bound  themselves  to  reconvey  the  property  to   the  "olens  at 
any  time  within  one  year,    upon  payment   of  the  mortgage   in- 
debtedness.     This   saved   to  the  Nolens   the    same  time  as  their 
statutory  period  of  redemption.      Under  such  circumstances, 
it   is  unreasonable  to  believe   that    it  was  the   intent   of 
appellants   to  give  up  their  mortgage,   which   secured  them  in 
their  debt,  and   leave  the  property  free  and   clear  to  be  taken 
on   judgment   of  junior   judgment  creditors.     Richardson   v. 
Hockenhull,   supra;   Worcester  ITatl.   Bank  v.    Cheeney,   87   111. 
602,   615;      Rogers  v.  Rerron,    supra;      Lowman  v.    id.,    118  111. 
582,    587;   VJatson  v.    Gardner,    119   111.    312,    320;   Moffett  v. 
Farwell,    222   111.    543,    549. 

Without   further  discussion,  we  consider   the  case   of 


-E- 

")   to  aw 

J"  to 

■ 

i 

! 

. 

- 

-   ■         " 
- 

••  • 


-4- 

Richardson  v.   Kockenhull,    supra,    and   tha   other  authorities 
above   referred  to,    as   decisive  of  the   case  at  bar.        e   do 
not    consider  that  appellee  acquired  any  rights  by  the   quit 
claim  deed  from  I:olans   to  appellants,    superior   to   those  it 
had  before   such  conveyance.        ppellants  had  the   right   to  in- 
voke  the  aid   of  a  court  of   equity  against  the  attempt  by 
appellee   to   take   the   property  as  sought   herein. 

The   decree  is  reversed  and   the   cause  remanded  with 
directions   to    permit   appellants  to  amend   their  bill  to   fore- 
close their  trust  deed,    if   they  are   so  advised,    and  to  en- 
join  the   sale   of  the   property  as  sought  by  appellee,    the 
Rockford  Finance  &  Thrift  Company;   and   in  the   event  appel- 
lants  do   not   elect  to  amend  their  bill   to  foreclose  their 
trust  deed,   that  a  decree   be    entered    in  accordance  with  the 
prayer  of  the   bill  as  filed,    enjoining  said  appellee   from 
the   sale  of  these  premises. 

Reversed  and   remanded  with  directions. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this —day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  Appellate  Court 


he* 


AT  A  TEEM  OF  THE 

Begun  and  held  at  Ottawa,  on  Tuesday/"  the  flaws*;  day  of  May,  in' 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-four, 
within  and  for  the  Second  District  of  the  State  of  Illinois : 
Present —  The  Hon.  FRED  B.  WOIFE,  Presiding  Justice. 
Hon.  FRAHKLIE  S.  DOTE,  Justice. 
Hon.  BLAISE  HUEFMAI,  Justice. 
JUSTUS  L.  J0HR30IT,  Cleric 
E.  J.  WELTER,  Sheriff.      ^f/S      /\   O    A   d   -i 


275  I.A.  642 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  10  19?4   ^e  °Pini°n  °f  *^e  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


GENERAL  NO.    8780  AGENDA  SO,    39 

IN  THE 
APPELLATE   COURT   07   ILLINOIS 
SECOND  DISTRICT 
FEBRUARY  TERM,    A.D.    1934 


TOUTED   CAB  &  DRIVUR* 
SELF,    INC.,    a  Corp- 
oration, APPiAL  FROM 

Ap  ellant  CIRCUIT  COURT 


WI2.INSBAG0   COUNTY. 


vs. 

ALICE  WILEY, 

Appellee. 


HUFFMAN-J. 

On  March  12,  1933,  appellee  while  riding  as 
a  passenger  for  hire  in  one  of  at>pellantfs  taxicabs  was  in- 
jured by  a  collision  of  said  cab  with  another  automobile  at 
the  intersection  of  East  State  and  Longwood  Streets  in  the 
city  of  Roekford.   Appellee  sustained  a  fractured  hip  as  well 
as  other  bruises,  injuries  and  shock.  Her  son-in-law,  Elmer 
M.  Moore,  who  was  also  a  passenger  at  the  time  and  riding  in 
the  seat  with  appeallee,  was  theown  forward  and  his  head  forced 
through  the  glass  panel,  whioh  constituted  the  partition  be- 
tween that  part  of  the  taxicab  where  the  driver  rode  and  that 
portion  provided  for  the  passengers. 

Appellee  at  the  time  was  seventy  years  of  age. 
She  was  taken  to  the  hospital  and  there  remained  until  the  29th 
day  of  July  1933,  when  she  wt-s  removed  to  her  residence  and 
th  re  confined  to  her  bed  for  a  month,  after  which  time  she 
was  able  to  get  about  with  the  aid  of  crutches.   While  in  the 
hospital  her  condition  became  serious,  she  became  unconscious, 
and  a  blood  transfusion  was  resorted  to  as  well  as  other  con- 
centrated forms  of  regenerative  medicines.   The  evidence  shows 
that  she  suffered  greatly  from  shock  and  physical  paiQ.  At 
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the  time  of  the  trial  in  November  1935,  it  appears  that  she 
was  unable  to  go  up  or  dora  stairs  without  assistance.   The  ev# 
den:;e  shows  that  she  was  permanently  injured. 

Appellee  bromght  suit  against  appellant,  in 
which  she  claimed  damages  to  the  extent  of  540,000,  including 
the  sum  of  '2300  for  hospital  services,  nursing,  medicines, 
and  money  spent  for  medical  aid  and  treatment.   The  evidence 
discloses  that  such  expenditures  total  slightly  less  than 
$2200.   The  jury  returned  a  verdict  in  favor  of  appellee  for 
the  sum  of  §7500,  and  judgment  was  entered  thereon.  Appellant 
prosecutes  this  appeal  from  the  judgment  of  the  circuit  court. 

After  the  close  of  appellee's  case,  and  during 
the  course  of  appellant's  evidence,  appellee  was  permitted  to 
recall  the  witness  Moore,  for  the  purpose  of  proving  that  he 
was  acquainted  with  appellant  company  and  the  business  in  which 
it  was  engaged.  His  evidence  was  to  the  effect  that  appellant 
wa3  engaged  in  a  general  taxicab  business.   He  stated  he  had 
ridden  in  appellant's  taxicabs  prior  to  the  date  of  the  acci- 
dent, and  that  he  knew  the  driver  of  the  cab  in  question,  and 
had  seen  him  driving  appellant's  cabs  a  number  of  times.  Appel- 
lant urges  the  trial  court  erred  in  p  :rmitting  appellee  to  re- 
call the  witness  and  male  such  proof  after  a  motion  by  appellant 
at  the  close  of  appellee's  evidence  for  an  instructed  verdict 
had  been  denied.   The  declaration  alleged  that  appell&nt  was 
the  owner  of  the  taxicab  in  question,  that  it  was  then  being 
operated  by  one  of  appellant's  servants,  and  that  appellee 
at  the  time  and  place  of  the  accident  was  a  passenger  for  hire 
riding  therein. 

The  evidence  of  the  witness  Moore,  upon  his 
examination  in  the  first  instance,  prior  to  his.  being  recall- 
ed, discloses  that  he  was  at  St.  Anthony's  Hospital  visiting 
his  wife,  who  was  confined  there  "ollowing  an  operation;  that 
appellee,  his  mother-in-law,  was  with  him;  that  when  they 
were  ready  to  leave  the  hospital,  he  went  to  the  office  and 
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called  appellant  company  for  one  of  its  taxicabs;  that  it  was 
what  is  commonly  designated  as  a  Black  &  \  hite  ceb;  that  when 
the  cab  arrived,  he  and  appellee  went  out  to  the  street  and 
entered  same,  directing  the  driver  thereof  where  they  wished 
to  go,  and  claimed  that  no  other  instructions  were  given  the 
driver. 

Appellant  urges  that  it  was  an  abuse  of  the 
court's  discretion  to  permit  appellee  to  recall  the  witness 
Moore.   We  do  not  so  consider  it.   It  has  been  held  that  after 
the  close  of  evidence  for  both  parties  and  argument  commenced 
to  the  jury,  that  it  is  not  error  for  the  court  to  nermit  the 
case  to  be  opened  up  and  additional  evidence  introduced.  Bol- 
den  v.  People  184  111.  338,  341;  Tucker  v.  People  122  111.  583, 
593.  Appellant  otfess  examined  the  'Titness  Moore  on  his  sub- 
sequent testimony,  and  we  do  not  consider  the  action  of  the 
trial  court  in  permitting  this  witness  to  be  recalled  to  be 
such  an  abuse  of  its  discretionary  powers  as  to  constitute 
error  herein. 

Appellant  urges  lack  of  due  care  on  the 
part  of  appellee.   In  this  respect  appellee  states,  "It 
was  done  so  quick  and  all  over  before  I  knew  what  was  the 
matter."  The  only  other  occupant  of  the  taxi cab  than 
appellant's  servant  was  Moore,  and  he  states  that,  "As  I 
was  thrown  forward,  I  saw  a  green  Chevrolet  in  front  of 
the  cab***not  more  than  10 "feet  away."  He  further  says 
that  he  had  not  seen  the  Chevrolet  before  that  time,  and 
that  was  the  time  of  the  happening  of  the  accident,  when 
this  witness  was  being  thrown  through  the  glass  partition. 
We  do  not  consider  appellent's  contention  in  this  respect 
of  any  merit.   We  do  not  understand  that  a  passenger  of  a 
co  imon  carrier  is  obligated  in  the  exercise  of  ordinary 
care,  to  anticipate  negligence  on  the  part  of  the  carrier 
or  its  servants.   Metz  v.  Yellow  Cab  Co.  248  111.  App.  609. 
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Appellant  next  insists  the  verdict  is  con- 
trary to  the  weight  of  the  evidence.   This  was  nurely  a 
questi  >n  of  fact  for  the  jury.  Mr.  Koch,  manager  of  appel- 
lant company,  and  a  witness  for  appellant,  testified  that 
he  was  in  the  taxicab  business  and  a  drivurself  business; 
that  the  name  of  the  company  was  United  Cab  &  Drivurself 
Company;  that  appellant  operated  taxicabs  in  the  city  of 
Rockford  and  the  majority  of  its  business  was  done  in  re- 
sponse to  telephone  calls.   It  furthersappears  from  his  evi- 
dence that  appellant  carried  passengers  for  hire,  and  on  March 
12,  1933,  that  appellant  was  engaged  in  such  business;  that 
its  taxicab  involved  in  this  accident  was  then  engaged  in 
transporting  people  for  hire,  and  Elmer  Hodapp,  the  driver 
of  the  taxicab,  was  at  that  time  employed  by  appellant  as 
driver  of  said  taxicab.   The  testimony  of  various  witnesses 
who  saw  the  collision  between  appellant's  cab  and  the  other 
automobile,  was  offered  in  evidence,  going  to  show  the  manner 
in  which  the  collision  occurred.   It  is  the  province  of  the 
jury  to  determine  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony;  and  unless  the  ver- 
dict is  contrary  to  the  evidence,  a  court  of  review  will  not 
substitute  its  judgment  for  that  of  the  jury  and  reverse  a 
case  merely  because  the  evidence  is  conflicting.   People  v. 
Coniglio  353  111.  643.   Where  the  evidence  is  conflicting, 
and  hat  of  appellee  when  considered  alone,  fairly  authorizes 
the  verdict,  the  same  will  not  be  disturbed  upon  review,  un- 
less errors  of  law  intervene.   Dick  v.  Zimmerman  105  111.  App. 
615;  Blackhurst  v.  James  304  111.  586. 

Anpellsnt  next  contends  that  the  verdict  is 
excessive.   The  evidence  shows  that  prior  to  the  accident, 
appellee  had  enjoyed  good  health,  that  she  worked  and  walked 
like  any  average  person,  that  she  helped  with  the  duties  of 
housekeeping;  and  that  since  the  accident,  she  has  not  been 
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able  to  get  around  without  crutches  and  has  not  been  free  from 
pain.   We  have  examined  the  record  carefully,  and  we  do  not 
find  anything  to  indicate  that  the  verdict  of  the  jury  was  the 
result  of  passion  or  prejudice  and  appellant  refers  us  to  no 
such  place  in  the  record.   We  do  not  consider  the  damages  so 
grossly  excessive  as  to  be  self-evident  that  the  jury  was 
actuated  by  improper  motives.  Under  such  circumstances,  this 
court  is  unable  t o  say  that  the  amount  of  the  verdict  is  so 
excessive  as  to  demand  a  reversal. 

Appellee  submitted  3  instructions  which  were 
given  by  the  court.  Anpellnnt  objects  to  the  giving  of  these 
instructions.   Aopellant  had  13  instructions  given  and  an 
equal  number  refused.   Appellant  objects  because  of  its 
refused  instructions.   We  have  examined  ell  of  the  above 
instructions  and  from  our  examination  thereof,  we  are  of 
the  opinion  that  appellee's  instructions  fairly  and  properly 
set  forth  the  law,  and  no  error  resulted  fr6m  the  giving  thereof. 
On  behalf  of  the  appellant,  we  are  of  the  opinion  that  the  jury 
was  fairly  instructed  by  its  given  instructions,  and  that  no  error 
was  committed  in  refusing  such  as  were  denied  by  the  court.   It 
should  not  be  necessary  to  burden  a  trial  court  with  26  instructions 
in  a  case  of  this  nature.   In  our  opinion,  appellants  13  given 
instructions  fairly  instructed  the  jury. 

Finding  no  reversible  error  in  the  record,  the 
judgment  of  the  circuit  court  of  Winnebago  county  is  affirmed. 

Judgment  affirmed. 
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STATE    OF   ILLINOIS, 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- _ — 


Clerk  of  the  Appellate  Court 

(73815— 5M — 3-32) 


^1^^~ 


AT  A  TEEM  OF  THE  .APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  first  day /of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-foiir, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.         2  7  5  I»A»  * 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
JUN  1 5  1934 
Clerk's  office  of  said  Court,  in  the  words  and  figures 

following,  to-wit: 


Gen.  No.  8742  Agenda  No.  17 

In  the  Appellate  Court  of  Illinois 

Second  District 

February  Term,  A.  D.  1934 

Ruth  Eisenstein,  et  al  (James 
Berry,  Receiver,  and  Swedish 
American  National  Bank  of  Rock- 
ford,  as  Trustee), 

Appellants,  Appeal  from  the  Circuit  Court 

vs.  of  Winnebago  County. 

Otto  J.  Erwin,  et  al, 

Appellees. 

DOVE- J. 

Otto  J.  Erwin  and  wife,  Hattie  H.  Erwin,  executed  eleven  notes 
payable  to  the  order  of  themselves  and  endorsed  and  delivered  them 
to  Blackhawk  First  Mortgage  Company,  as  trustee.   The  notes  aggre- 
gating '$12,000.00  were  numbered  294  to  304  inclusive  and  were  made 
payable  at  the  office  of  the  Blackhawk  First  Mortgage  Company. 
Note  #294  was  paid  in  full.  Ruth  Eisenstein  became  the  owner  of 
note  #295.  Minnie  Peters  became  the  owner  of  note  #296.  Herman 
Wallin  became  the  owner  of  note  #297  and  the  Swedish  American 
National  Bank,  as  trustee,  became  the  owner  of  the  remaining  notes 
numbered  298  to  304  inclusive.   To  secure  the  payment  of  these 
notes  with  coupons  attached  the  Erwins  conveyed  certain  real 
estate  in  the  City  of  Rockford  to  Blackhawk  First  Mortgage  Company, 
as  trustee,  and  on  November  3,  1931,  default  having  been  made  in 
the  terms  and  conditions  of  the  trust  deed,  Ruth  Eisenstein,  Black- 
hawk First  Mortgage  Company,  trustee,  Minnie  Peters,  Herman  Wallin 
and  Swedish  American  National  Bank,  as  trustee,  filed  their  bill 
to  foreclose  the  trust  deed. 

Subsequently  and  on  November  21,  1931,  James  Berry  was  appoint  ail 
receiver,  and  thereafter  duly  qualified.   The  cause  proceeded  to  a 
decree  and  the  premises  having  been  sold  by  the  Master  for  $758.81 
less  than  the  debt,  interest  and  costs,  a  deficiency  decree  was 


to  JruoO  etslIeqqA  axf*  HI 

.A     ,fllT-- 

- 

r"cT  ajs    ,i 

'    JIi/OTiO  an*  .'vot:!:  ,8dr 

,Ib  ta    ,niwrS   .L 
•  ae 

.V- 

- 
-6-r  -;t      .sf 

©fxscs  8i9w  i>fl£  sviaifloiti  M  '<SI£  sniJss 

v  srWoJsla  srfi"   i  . 

aisw  MM|  ed-oH 

osnrcsH   .8es%  e  .     r  siuniM     .de£%  ©Jon 

-^Ifcswa  exit  Jbos  ?es%  9.^.  xxIIIbW 

892'  9BlS09Cf     . 

esedt  lo  &nessy.  X0E  od-  86S  f>&i: 

Ljzst  aistrmo  bexsweo  ani-wig  9di 
•.•'-■_-.• 
al  si.  -irrd'  ajs 

-~~  ,Jb98t>   daxrcd-  grid-  lc 

nillsW  itsm-ieR   tat;  ;o0  9£62?70H  iwjsrf 

IX.'  .    ?w8  fcflfi 

.Jbssfr   dam  £;oIo9tg'~ 

if»dxiioqqjB   a^w 

a  od  £>;-  -,dT      .beilij  ii  %»t\M  M   ,T9vieo9T 

I  "     CfljB      6r. 

88VT    99TC0  9D  it    tUidt    889 1 


-2- 


rendered  on  December  29,  1932  in  favor  of  Swedish  American  National 
Bank,  trustee,  and  against  Otto  J.  Erwin  and  Hattie  H.  Erwin  for 
said  sura,  with  interest  from  September  20,  1932,  the  date  of  the 
sale. 

On  April  4th,  1933  the  receiver  filed  his  verified  report  which 
was  subsequently  amended.   This  report  showed  a  balance  in  his  hands 
of  $211.47  and  asked,  among  other  things,  that  he  be  allowed  credit 
for  a  payment  of  $558.81,  made  on  February  24,  1933  to  the  Swedish 
American  National  Bank,  his  report  reciting  that  this  sum  was  the 
balance  due  on  its  deficiency  judgment  in  addition  to  )200.00  paid 
by  Otto  J.  Erwin  thereon.   To  this  report  David  Lundberg,  a  defendant, 
to  whom  the  Erwins  had  conveyed  the  mortgaged  premises  after  the 
execution  of  the  trust  deed,  filed  exceptions.  A  Hearing  was  had  and 
an  order  entered  sustaining  the  exceptions  of  Lundberg  to  the  payment, 
by  the  receiver,  to  the  Swedish  American  National  Bank,  trustee,  of 
$558.81,  and  directing  the  bank  to  repay  that  amount  to  the  receiver 
and  ordering  the  receiver  to  then  pay  Lundberg  the  entire  balance 
in  his  hands,  amounting  to  #770.28.   From  this  order  the  bank  and  the 
receiver  have  perfected  this  appeal. 

Upon  the  hearing  of  the  exceptions  to  the  receiver's  report,  it 
appeared  that  about  the  middle  of  February  1933  David  Solomonson,  an 
attorne.  who  then  represented  the  Erwins,  but  who  now  appears  for 
appellee,  David  Lundberg,  called  the  attorney  for  appellants  and 
stated  that  he  represented  Otto  Erwin,  against  whom  there  was  a 
deficiency  judgment,  and  upon  which  an  execution  had  been  issued 
but  no  levy  made;  that  he  then  said  if  a  levy  was  made,  Erwin 
being  about  broke  would  have  to  go  through  bankruptcy,  and 
asked  what  it  would  take  to  procure  a  release  of  the  judgment 
against  Otto  Erwin  in  order  to  obviate  bankruptcy.   The  attorney 
for  appellants  requested  a  financial  statement  of  Mr.  and  Mrs. 
Erwin,  which  was  submitted  and  Solomonson  offered  to  pay  $100.00. 
Thereupon,  the  attorney  took  the  matter  up  with  the  bank  and  told 
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Mr.  Solomonson  that  with  what  there  was  on  hand  in  the  hands  of  the 
receiver,  that  if  Erwin  would  pay  £300.00,  a  release  of  any  deficiency 
coming  from  him  would  be  given.   After  some  further  talk,  Solomonson 
said  Erwin  had  some  stock  of  the  Central  public  service  corporation 
and  if  that  would  be  taken  at  «;§25.00,  it  would  save  Erwin  having  to 
raise  so  much  cash  and  that  was  done.   The  attorney  for  appellants, 
Hr.  Reno,  testified  to  the  foregoing  and  conduced:  "I  computed  at 
that  time  the  amount  of  money  that  was  on  hand  in  the  Receivership 
and  ascertained  if  he  would  pay  $200.00  there  would  be  enough  on  hand 
to  pay  off  the  balance  of  the  deficiency  judgment  and  leave  about 
$200.00,  which  with  the  rents  to  be  received  during  the  rest  of  the 
receivership  would  be  sufficient  to  pay  the  taxes  and  assessments. 
I  accepted  the  $175*00  in  cash  and  the  stock  from  Solomonson  with 
what  there  was  on  hand  to  complete  the  rest  of  the  deficiency  judg- 
ment against  Otto  J.  Erwin  and  Hattie  H.  Erwin  his  wife". 

In  our  opinion  the  evidence  does  not  justify  the  order  sustain- 
ing the  exception  to  the  item  of  $558.81.   There  is  no  dispute  as 
to  the  facts.   None  of  the  foregoing  testimony  is  denied.  The  pro- 
position made  by  appellees'  attorney  was  that  Otto  J.  Erwin  would 
pay  $175.00  in  cash  and  give  stock  of  the  agreed  value  of  $25.00  to 
be  released  from  his  personal  liability  -  so  that  he  would  not  be 
forced  into  bankruptcy  by  a  levy  under  the  deficiency  judgment  and 
when  the  proposition  was  accepted  by  the  attorney  representing 
appellants,  he,  the  solicitor  then  representing  Mr.  Erwin  and  now 
representing  lir.  Lundberg,  was  informed  that  he  would  take  the 
rents  then  on  hand  in  the  hands  of  the  receiver  and  with  the 
$175.00  cash  and  stock  he  v/ould  then  release  the  deficiency  judg- 
ment, as  the  amount  then  in  the  hands  of  the  receiver  and  what 
would  be  collected  would  be  sufficient  to  clear  up  everything. 

It  also  appea.rs  the/t,  on  the  same  day  Er^in  made  his  payment, 
the  balance  due  the  bank  was  paid  by  taking  £558.81  of  the  funds  to 
the  credit  of  the  receiver  in  the  Blackhawk  First  Mortgage  Company 
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and  placing  tha.t  sum  to  the  credit  of  the  Swedish  American  National 
Bank  on  the  books  of  the  Blackhawk  First  Mortgage  Company,  and  the 
sheriff  was  directed  to  return  as  satisfied  the  execution  issued  on 
the  deficiency  judgment.   This,  of  course,  released  Mr.  and  Mrs. 
Erwin  of  their  personal  liability  to  the  Ba^k,  which  was  the  sole 
purpose  of  his  attorney,  as  evidenced  by  his  original  proposition. 
The  question  then  arises;  Was  the  transaction  between  Solouionson  and 
Reno  a  sstisfaction  of  the  rights  of  the  Swedish  American  National 
Bank  in  the  rents,  as  evidenced  by  the  deficiency  decree  and  the 
order  appointing  the  receiver,  or  was  it  only  a  release  of  the  per- 
sonal liability  of  Otto  J.  Erwin  and  wife? 

It  see..is  to  us  the  answer  must  be  that  the  transaction  was 
intended  to  accomplish  nothing  more  than  a  release  of  the  personal 
liability  of  the  Erwins. 

The  cases  cited  by  the  appellees,  viz;  Neal  v.  Handley,  116 
111.  418;  Winter  v.  Meier,  151  111.  App.  572,  and  Curtiss  v.  Martin, 
20  111.  557  and  many  other  cases  along  the  same  line  that  might  be 
cited  would  be  in  point  if  the  bank  was  seeking  to  further  rely 
upon  and  enforce  the  personal  liability  of  the  Erwins.   But  thb 
bank  is  doing  no  such  thing.   It  is  now  simply  endeavoring  to  pre- 
serve its  rights  in  the  fund  and  that  only  to  the  extent  of  its 
adjudged  claim  against  the  pledged  property.   The  first  obligation 
of  the  reaeiver  was  to  pay  the  deficiency  jud.^aent  at  the  earliest 
opportunity  in  order  to  forestall  the  accumulation  of  interest. 
Powell  v.  Voight,  343  111.  605  (610),  and  if  on  February  24,  1933, 
the  receiver  had  applied  to  the  court  for  an  order  to  apply  this 
amount  of  $558.81,  which  he  then  had  on  ha  d  on  the  deficiency 
judgment,  and  if  no  objection  had  been  interposed  by  the  Er^rdns, 
undoubtedly  such  an  order  would  have  been  entered:  simply  because 
the  order  was  not  procured  in  advance  would  not  warrant  the  court 
in  withholding  approval  of  his  act  in  making  the  payment  where  the 
evidence  shows  the  receiver  was  justified  in  so  doing.  After  the 
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bank  had  received  this  $558. 81  from  the  receiver  on  February  24, 
1933,  and  after  it  had  received  the  $175.00  and  stock  from  Erwin, 
it  caused,  on  February  25,  1933,  the  execution  to  "be  returned  satis- 
fied.  To  say  that  the  $175.00  cash  payment  and  the  stock  f&| 
accepted  by  Mr.  Reno,  acting  for  the  bank,  in  full  satisfaction  of 
the  deficiency  decree  is  to  entirely  disregard  the  undisputed 
evidence  in  this  record. 

The  courts  have  repeatedly  held,  and  it  is  a  maxim  of  our  juris- 
prudence that  equity  regards  substance  rather  than  form  and  equity 
will  always  look  throu6h  all  devices  in  order  to  understand  the  real 
situation  and  will  grant  relief  against  a  threatened  wrong.   Dunbar 
v.  Amer.  Tel.  Go.  224  111.  9;  McReynolds  v.  Stoats,  288  111.  22; 
Comstock  etc.  v.  Baldwin,  169  111.  636.   When  the  order  complained  of 
was  entered,  the  whole  case  was  still  in  the  control  of  the  Chancellor 
and  if  the  Erwins  were  complaining  the  court  would  have  adjusted 
all  the  equities  in  accordance  with  the  rights  of  the  several 
parties,  and  an  order  would  have  been  justified  approving  the  action 
of  the  receiver  in  making  the  payment  he  did  to  the  bank,  directing 
him  to  refund  the  cash  payment  of  <:1;175.00  to  Mr.  Erwin  and  return 
to  him  his  certificate  of  stock,  and  o  -dering  the  receiver  to  pay 
the  bank  tftfcfl  further  sum  of  5200.00  and  pay  the  remaining  ^11.47  in 
his  hands  to  Lundberg.   The  Irwins,  however,  are  apparently  satis- 
fied and  are  asserting  no  claim  to  any  portion  of  the  fund  in  the 
hands  of  the  receiver  and  for  that  reason  Lundberg,  being  the  owner 
of  the  equity  of  redemption,  is  entitled  to  have  the  balance  paid 
to  him. 

The  order  appealed  from  is  reversed  and  this  cause  is  remanded 
to  the  Circuit  Court  with  directions  to  the  Circuit  Court  to  over- 
rule the  exceptions  of  Lundberg  to  the  report  of  the  receiver  as  to 
payment  of  the  item  of  $558.81,  and  direct  the  receiver  to  pay  to 
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David  Lundberg  the  balance  in  his  hands  of  $211.47,  and  upon  comply- 
ing therewith,  that  the  report  of  the  receiver  be  approved  and  he 
discharged. 

Reversed  and  Remanded  with  Directions 


- 
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STATE    OF   ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the.  Appellate  Court 

(73815— 5M— 3-32) 
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The  Wichita  Flour  Mills  Co.,  a  Corporation  tracing 

under  the  name,  style  and  description  of  THe 

Willis  Norton  Company,  Plaintiff  in  Error; 

v.  Oscar  Shawver,  Defendant  in  Error. 

Writ  of  Error  to  the  Circuit  Court  of  Clark  County. 

April  Tekm,  A.  D.  1934  275     I  •  A«    6  4  3 

Gen.  No.  8824  Agenda  No.  6 

Mb.  Justice  Davis,  delivered  the  opinion  of  the  Court. 

Plaintiff  in  error,  The  Wichita  Flour  Mills  Co.,  a 
corporation  trading  under  the  name  and  style  of  The 
Willis  Norton  Company,  hereinafter  referred  to  as 
plaintiff,  brought  suit  against  Oscar  Shawver,  defend- 
ant in  error,  hereinafter  referred  to  as  defendant,  in 
the  circuit  court  of  Clark  County,  to  recover  damages 
in  the  sum  of  one  thousand  dollars  for  a  breach  of  an 
alleged  contract  entered  into  by  said  parties,  and  a 
trial  thereof  resulted  in  a  judgment  in  favor  of  the  de- 
fendant. 

Plaintiff  has  sued  out  of  this  court  a  writ  of  error 
for  a  review  of  the  record. 

Plaintiff  is  engaged  in  the  business  of  milling  and 
sale  of  flour  and  other  products  of  its  mills.  The  de- 
fendant resides  at  Martinsville,  Illinois,  and  is  en- 
gaged in  the  feed,  flour,  coal  and  ice  business  and  has 
been  for  a  period  of  seven  or  eight  years. 

In  August,  1929,  M.  B.  Fultz,  a  traveling  salesman 
for  plaintiff,  had  a  telephone  conversation  with  the 
defendant  in  regard  to  the  sale  of  flour,  and  after  such 
conversation  he  sent  the  following  telegram  to  his  em- 
ployer : 
"Willis  Norton  Company,  Topeka,  Kansas. 

Shawver,  Martinsville,  offers  $6.20  for  250  barrel 
one-half  cotton,  White  Loaf  to  January,  Fingenbaum 
to  get  20  cts.  Will  be  Mattoon,  Thursday,  care  Fingen- 
baum.   Signed  M.  B.  Fultz." 

Upon  receipt  thereof  plaintiff  sent  a  telegram  to  de- 
fendant confirming  said  supposed  purchase  of  flour 
and  at  the  same  time  wrote  a  letter  as  follows : 

August  29,  1929.  "Although  the  market  is  higher 
this  morning,  we  are  enclosing  copy  of  message  sent 
you  confirming  sale  to  you  through  Mr.  Fultz  of  250 
bbls.  I.  0.  White  Loaf  $6.20  cotton  halves.  Shipment 
to  January.  Thanking  you  for  the  business,  we  are 
Yours  truly, 
The  Willis  Norton  Company, 

By  E.  B.  Sewell." 
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On  September  12,  1929,  the  plaintiff  received  the 
following  telegram: 

September  12,  1929.  "Willis  Norton  Company,  To- 
peka,  Kansas. 

Ship  one  hundred  barrels  White  Loaf  twenty-four 
paper  contract,  one  fifty  bran  and  fifty  gray  shorts. 
Signed  Oscar  Shawver. " 

On  September  13,  1929,  plaintiff  sent  the  following 
letter  to  the  defendant : 

"We  are  enclosing  contract  covering  sale  of  250 
barrel  Inter  Ocean  White  Loaf  $6.20  in  cotton  halves 
for  shipment  to  January.  Please  sign  and  return  the 
white  copy  of  this  contract.  We  are  also  inclosing 
shipping  directions  covering  this  car,  and  we  certainly 
appreciate  this  business. 

Yours  truly, 
The  Willis  Norton  Company, 

By  B.A.Meade." 

The  white  copy  of  the  contract  mentioned  in  this 
letter  was  received  by  plaintiff  and  was  signed, 
"Oscar  Shawver." 

On  September  12,  1929,  the  date  upon  which  defend- 
ant ordered  shipped  the  100  barrels  of  flour  and  the 
bran  and  shorts,  there  still  remained  to  be  delivered 
to  him,  upon  a  prior  contract,  fifty  barrels  of  flour 
which  was  sold  under  a  contract  dated  November  14, 
1928. 

On  September  14,  1929,  the  100  barrels  of  flour  and 
the  bran  and  shorts  were  shipped  and  an  invoice  of 
the  shipment  mailed  to  the  defendant  and  a  bill  of 
lading  with  a  draft  attached  was  mailed  to  the  bank 
at  Martinsville,  Illinois.  Upon  the  arrival  of  said 
shipment  the  defendant  paid  said  draft  and  received 
the  merchandise.  The  invoice  that  was  mailed  to  the 
defendant  clearly  stated  that  50  barrels  of  the  flour 
was  balance  due  on  booking  of  November  14,  1928, 
and  50  barrels  of  the  flour  applied  on  booking  of  Aug- 
ust 29,  1929. 

Plaintiff  received  no  more  orders  for  shipment  of 
flour  under  the  last  contract,  which  provided  for  ship- 
ment to  January,  1930,  and  before  the  expiration  of 
the  contract  wrote  the  defendant  numerous  letters  and 
sent  a  great  many  telegrams  requesting  directions 
for  shipment  of  the  balance  of  the  250  barrels  of  flour 
but  never  received  a  reply  to  any  of  the  letters  or  tele- 
grams. The  originals  of  a  great  number  of  the  letters 
and  telegrams  that  were  sent  by  the  plaintiff  were  pro- 
duced upon  the  trial  from  the  files  of  the  defendant. 

After  the  contract  was  terminated  said  suit  was  in- 
stituted in  the  circuit  court  to  recover  damages  for  a 
breach  of  the  contract,  and  the  defense  interposed  by 
the  defendant  was  that  he  did  not  sign  the  contract  nor 
authorize  any  one  else  to  place  his  name  thereon. 
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He  testified  that  he  spent  about  one-third  of  his  time 
in  the  office,  and  that  during  his  absence  his  wife  and 
clerks  attended  to  the  business  for  him,  although  he 
further  testified  that  he  never  authorized  any  of  them 
to  purchase  goods  for  him.  He  denied  also  that  he 
ordered  any  flour.  He  does  not  make  the  claim  that 
his  name  signed  to  the  contract  was  a  forgery,  but 
simply  says  that  he  did  not  sign  it  himself  nor  author- 
ize any  one  to  sign  his  name. 

The  invoice  clearly  shows  that  fifty  barrels  of  the 
flour  shipped  to  him  was  flour  furnished  under  the  last 
contract,  and  his  acceptance  of  the  flour  and  payment 
of  the  draft  accompanying  the  bill  of  lading  for  this 
flour  are  evidence  of  his  ratification  of  the  contract. 
His  testimony  in  avoidance  of  this  presumption  of 
ratification  is,  that  he  thought  that  there  were  a  hun- 
dred barrels  of  flour  still  due  under  the  previous  con- 
tract and  that  he  did  not  read  the  invoice  and  paid  it 
without  any  knowledge  of  its  contents.  It  seems  hardly 
possible  that  any  business  man  would  pay  a  draft  for 
goods  in  the  amount  of  $949.75  and  not  examine  the 
invoice  to  see  that  the  quantities  and  prices  were  in 
accordance  with  his  contract,  and  little  credence  can 
be  given  to  his  testimony  in  that  regard.  He  testified 
that  he  never  answered  any  of  the  letters  or  telegrams, 
sent  him  by  plaintiff,  for  the  reason  he  had  never 
signed  the  contract.  He  never  informed  plaintiff  that 
the  signature  to  the  contract  was  not  his,  nor  author- 
ized by  him,  but  remained  absolutely  silent. 

Plaintiff's  Exhibit  7,  the  contract  to  which  the  name 
of  Oscar  Shawver  was  signed,  was  a  form  of  contract 
known  as  Miller's  National  Federation  Uniform  Sales 
Contract,  Adopted  June  3,  1929,  and  contained  a  pro- 
vision that  the  buyer  should  furnish  shipping  instruc- 
tions at  least  fourteen  days  before  the  time  of  ship- 
ment. 

And  further  provided  that  if  the  buyer  should  fail 
to  furnish  shipping  instructions  as  provided  in  said 
contract  that  the  seller  might  terminate  the  contract, 
the  buyer  to  pay  to  the  seller  as  liquidated  damages 
on  wheat  flour  remaining  unshipped,  by  reason  of 
buyer's  breach  or  default,  the  sum  of: 

(a)  One-third  of  one  cent  per  day  per  barrel  on 
flour,  from  the  date  of  sale  to  the  date  of  the  termina- 
tion as  expense  of  carrying;  plus  (b)  Twenty  cents  per 
barrel  as  the  cost  of  selling;  and  (c)  plus  or  minus  the 
difference  between  the  market  value  of  a  bushel  of  cash 
wheat  at  mill  on  the  date  of  sale  and  on  the  date  of 
termination,  multiplied  by  4.6  times  the  number  of 
barrels  of  flour.  This  amount  to  be  added  if  the  price 
of  cash  wheat  is  lower,  and  subtracted  if  the  price  of 
cash  wheat  is  higher,  upon  the  date  of  termination. 
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This  contract  fixed  the  amount  of  liquidated  dam- 
ages to  which  the  plaintiff  was  entitled  in  the  event 
of  a  termination  of  the  contract  on  account  of  the  fail- 
ure of  the  buyer  to  furnish  shipping  instructions.  The 
evidence  shows  that  the  price  of  flour  depends  upon 
the  market  price  of  wheat,  and  under  the  terms  of  the 
contract  plaintiff  was  compelled  at  all  times  to  be  in 
a  position  to  make  shipment  as  ordered  regardless  of 
what  the  price  of  wheat  might  be  when  such  shipments 
were  made. 

Plaintiff  further  insists  that  even  though  defendant 
did  not  sign  the  contract  or  authorize  any  one  to  sign 
for  him  yet  he  remained  silent  until  after  the  suit 
was  commenced,  when  he  had  knowledge  that  plaintiff 
claimed  he  had  executed  the  contract  and  permitted 
plaintiff  to  expend  the  money  necessary  to  purchase 
the  wheat,  which  the  evidence  shows  was  worth  $1.25 
per  bushel,  required  to  mill  the  flour  contracted  to  be 
delivered  and  to  pay  storage  and  insurance  thereon 
and  keep  the  same  on  hand  to  fill  said  contract,  and 
that  defendant  is  now  estopped  from  denying  the  fact 
of  the  execution  of  the  contract  because  at  the  date 
of  its  termination  wheat  was  only  67  cents  per  bushel 
and  plaintiff  sustained  a  loss  on  account  of  the  silence 
of  defendant. 

It  was  the  duty  of  the  defendant,  as  soon  as  he  be- 
came acquainted  with  the  fact,  if  it  is  a  fact,  that  his 
name  on  the  written  contract  was  a  forgery,  to  notify 
the  plaintiff  of  that  fact,  and  if  by  his  silence  plaintiff 
suffered  an  injury  it  is  entitled  to  the  damages  occa- 
sioned thereby  and  defendant  would  be  estopped  from 
denying  the  fact  of  his  execution  of  the  contract. 

The  contention  of  plaintiff  is  not  sustained  by  the 
evidence,  the  record  fails  to  disclose  any  purchase  of 
wheat  or  any  payment  of  storage  charges  or  insurance 
on  account  of  this  contract.  This  question  of  estoppel 
by  silence  was  recently  before  this  court  in  the  case  of 
National  Trust  Bank  v.  Seaman,  270  111.  App.  422,  and 
a  number  of  authorities  were  there  cited  upon  this 
question. 

We  are  of  opinion  that  the  judgment  in  this  case 
is  contrary  to  the  manifest  weight  of  the  evidence  and 
it  is,  therefore,  reversed  and  remanded. 

Reversed  and  remanded. 
(Six  pages  in  original  opinion) 
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E.  J.  Fleischli,  Appellee,  v.  Railway/Express  Agency, 
Appellant.    7 

Appeal  from  Circuit  Court  of  Sangamon  County. 

April  Term,  A.  D.  1934  j2  'T    5 

Gen.  No.  8827  Agenda  No.  9 

Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 

This  case  was  originally  tried  before  a  justice  of  the 
peace,  and  upon  appeal  to  the  circuit  court  of  Sanga- 
mon county  a  trial  of  said  cause  resulted  in  a  ver- 
dict for  appellee  in  the  sum  of  $138.96,  from  which 
judgment  this  appeal  was  perfected. 

Appellee  was  the  owner  of  several  St.  Bernard  dogs, 
and  for  several  years  had  shipped  one  or  more  of 
them  to  various  places  for  the  purpose  of  exhibiting 
them  at  dog  shows.  He  desired  to  enter  one  of  his 
dogs  at  a  show  to  be  held  at  Madison,  New  Jersey, 
May  27, 1933,  and  some  two  weeks  before  that  date  his 
brother  called  upon  the  agent  of  the  Railway  Express 
Agency,  the  appellant,  at  Springfield,  111.,  and  in- 
quired about  train  schedules.  The  agent  promised  to 
inquire  about  schedules  and  advise  him,  and,  on  May 
15th,  he  sent  him  a  letter,  showing  two  different  routes, 
one  leaving  over  the  Wabash  Railway  and  the  other 
over  the  Chicago  &  Alton  Railway. 

This  letter,  so  far  as  it  relates  to  the  schedule  of 
trains  over  the  Wabash  Railway,  is  as  follows : 

May  15th,  1933. 
"Mr.  Jos.  H.  Fleischli, 
1041  No.  3rd  St., 
Springfield,  Illinois. 
Dear  Sir : 

We  are  in  receipt  of  the  following  schedule  relative 
to  the  shipment  of  dogs : 
Leave  Springfield..  Wab.       #2        7:25  P.M.    Mon. 

Arrive  Toledo 8 :00  A.  M.     Tue. 

Leave  Toledo.     ..NFC      #32        8:45  A.M.    Tue. 

Arrive  Buffalo 4:38  P.M.     Tue. 

Leave  Buffalo... DL&W      #10        6:15P.M.    Tue. 

Arrive  Hoboken 5 :10  A.  M.     Wed. 

Leave  Hoboken. . DL&W    #609        7:15  A.M.    Wed. 
Arrive  Madison 8 :05  A.  M.    Wed. 

The  schedule  can  be  adapted  to  suit  the  dog  move- 
ment so  as  to  have  him  reach  Madison  Saturday 
morning. 

Yours  very  truly, 

General  Agent." 
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On  May  25th  the  plaintiff  brought  his  dog  to  the 
office  of  defendant  at  the  Wabash  Eailway  depot  at 
6  :40  p.  m.  for  shipment  on  a  train  scheduled  to  leave 
at  7 :25  p.  m.  This  train  was  scheduled  to  connect  at 
Decatur  with  another  train  going  east  on  the  main  line 
of  the  Wabash  Railway. 

The  agent  of  defendant  testified  that  when  the  plain- 
tiff brought  the  dog  to  the  station  to  be  shipped,  he 
advised  him  that  the  train  from  the  west,  due  at 
Springfield  at  7:25  p.  m.,  was  delayed  by  floods  and 
high  water  and  would  not  make  the  connection  at 
Decatur.  Plaintiff  admits  that  the  agent  told  him  that 
the  train  was  late,  but  denies  that  he  told  him  that  the 
reason  therefor  was  because  of  floods  or  high  water. 
Plaintiff  further  testified  that  he  asked  the  agent  if 
the  dog  would  get  to  New  Jersey  on  time,  and  that  he 
replied  that  it  would  because  they  would  hold  the  train 
in  Decatur  due  to  the  fact  that  the  train,  coming  from 
the  west,  carried  a  good  amount  of  express  that  that 
train  carries  for  the  east.  The  agent  denies  that  he 
made  these  statements  to  appellee,  but  testified  that 
he  told  him  no  connection  could  be  made  at  Decatur. 
The  evidence  shows  that  the  cause  of  this  train  being 
too  late  to  connect  with  the  eastbound  train  at  Decatur 
was  extremely  high  water  at  Valley  City,  and  between 
Valley  City  and  Bluffs,  and  between  Bluffs,  Neelyville 
and  Chapin. 

Appellee  tried  the  case  on  the  theory  of  a  breach  of 
contract  by  appellant,  as  shown  by  the  instructions 
tendered  by  and  given  on  his  behalf  by  the  court,  as 
follows :  ' '  The  court  instructs  the  jury  that  the  plain- 
tiff is  seeking  to  recover  damages  for  alleged  sums  of 
money  paid  out,  and  obligations  alleged  by  him  to  have 
been  incurred  on  account  of  the  alleged  failure  of  the 
defendant  to  transport  a  certain  dog  in  accordance 
with  the  terms  of  a  certain  transportation  contract ; ' ' 
and  also  "that  the  plaintiff  charges  that  the  defendant 
entered  into  a  contract  with  the  plaintiff  to  transport 
a  certain  dog  for  the  plaintiff  to  a  certain  place  of 
destination  by  a  certain  time,  and  that  the  defendant 
failed  to  transport  said  dog  within  the  time  agreed 
upon,  and  that  on  account  thereof  the  plaintiff  sus- 
tained damages." 

This  was  an  interstate  shipment,  and  the  agent  of 
appellant  had  no  authority  to  make  any  agreement, 
oral  or  otherwise,  in  violation  of  the  rules  adopted  and 
approved  by  the  Interstate  Commerce  Commission. 

Appellant  introduced  in  evidence  the  freight  classifi- 
cation rules  and  rate  schedules  of  the  Railway  Express 
Agency,  which  were  certified  to  by  the  secretary  of  the 
Interstate  Commerce  Commission,  and  filed  and  ap- 
proved by  the  Commission. 

Rule  7,  Paragraph  A,  on  page  18,  reads  as  follows : 
"Agreements  as  to  time  of  delivery  of  express  matter 
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must  not  be  made  unless  provision  for  such  agreement 
is  contained  in  lawfully  published  tariffs. ' ' 

It  has  been  held  that  Congress,  by  the  enactment  of 
the  Carmack  Amendment  to  the  Interstate  Commerce 
Act,  took  possession  of  the  subject  of  liability  of  a 
carrier  under  contracts  for  interstate  shipments,  and 
that  Act  supersedes  all  state  regulations  in  reference 
to  that  subject.  Clingan  v.  C.  C.  C.  &  St.  L.  Ey.  Co., 
184  111.  App.  202.  In  the  case  of  M.  K.  &  T.  R.  Co. 
v.  Ward,  244  U.  S.  383,  the  court  held:  "The  parties 
could  not  waive  the  terms  of  the  contract  under  which 
the  shipment  was  made  pursuant  to  the  Federal  Act. 
*  *  *  A  different  view  would  antagonize  the  plain 
policy  of  the  Act  and  open  the  door  to  the  very  abuses 
at  which  the  act  aimed."  See  also  Adams  Express  Co. 
v.  Croninger,  226  U.  S.  491 ;  Georgia  F.  &  A.  R.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  10. 

In  the  case  of  Dean  v.  Belt  Ry.  Co.,  210  111.  App. 
220,  it  was  held:  "But,  as  we  there  said,  even  if  the 
facts  justify  holding  the  company  negligent  by  reason 
of  delay,  still,  it  being  an  interstate  shipment,  the  rule 
of  liability  laid  down  in  the  federal  courts  must  gov- 
ern, for  since  the  passage  of  the  Carmack  Amendment 
to  the  Interstate  Commerce  Act,  'the  special  regula- 
tions and  policies  of  particular  states  upon  the  subject 
of  a  carrier's  liability  for  loss  or  damage  to  interstate 
shipments,  and  the  contracts  of  carriers  with  respect 
thereto,  have  been  superseded.'  (Charleston  &  W.  C. 
Ry.  Co.  v.  Varnville  Furniture  Co.,  237  U.  S.  597; 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491 ;  Gamble- 
Robinson  Commission  Co.  v.  Union  Pac.  R.  Co.,  262 
111.  400;  Peoria  &  P.  U.  Ry.  Co.  v.  Corning  &  Co.,  266 
111.  515.)" 

Appellee  now  contends  that  appellant  was  guilty  of 
negligence  in  not  transporting  the  dog  to  its  destina- 
tion within  a  reasonable  time  and,  therefore,  is  liable 
for  the  damages  sustained  by  appellee. 

Appellee  waited  until  the  last  possible  opportunity 
for  shipping  the  dog  so  that  it  would  arrive  on  the 
morning  of  the  show,  if  all  train  connections  were 
made.  On  account  of  high  water  and  floods  the  connec- 
tion between  the  train  from  the  west  and  the  eastbound 
train  at  Decatur  was  not  made,  and  the  dog  did  not  ar- 
rive at  the  destination  in  time  to  be  entered  in  the 
show,  but  arrived  in  the  evening  of  that  day,  and  we 
find  that  this  was  not  due  to  any  negligence  on  the  part 
of  appellant. 

Neither  under  the  law  nor  the  facts  has  appellee  any 
cause  of  action,  and  the  judgment  of  the  circuit  court 
is  reversed. 

Reversed. 
(Four  pages  in  original  opinion) 
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Crawford  B.  Murton,  Appellant,  v.  Ernest 
and  L.  N.  Rolle,  doing  business  under  the  firm 
and  style  of  Springfield  Fruit  Supply  Company, 
Appellees.      / 

Appeal  from,  the  Circuit  Court  of  Sangamon  County. 

*- TmM- A- D- 1934-    2  7  5  I  .A.  6  4  3 

Gen.  No.  8831  Agenda  No.  12 

Mb.  Justice  Davis  delivered  the  opinion  of  the  Court. 

Crawford  B.  Murton  sued  appellees  in  the  circuit 
court  of  Sangamon  county  to  recover  damages  claimed 
to  have  been  sustained  by  him  as  a  result  of  a  col- 
lision between  an  automobile  owned  by  him  and  in 
which  he  was  riding,  and  a  truck  owned  by  appellees, 
caused,  as  claimed  by  him,  through  the  negligence  of 
the  servants  of  appellees  who  were  in  charge  of  said 
truck,  and  upon  a  trial  of  said  cause  a  judgment  was 
rendered  in  favor  of  appellees,  from  which  judgment 
appellant  has  appealed. 

The  declaration  consists  of  two  counts,  in  the  first 
of  which  it  is  alleged  that  on  October  24,  1931,  at  6 :00 
a.  m.,  appellant  was  riding  in  a  motor  vehicle,  owned 
by  him  and  being  driven  along  a  highway  known  as 
Sauk  Trail  Highway,  which  extended  in  an  easterly 
and  westerly  direction,  and  that  appellees  through  their 
servants  were  operating  a  Dodge  truck  along  a  hard 
surfaced  highway,  near  the  City  of  Chicago  Heights, 
which  extended  in  a  northerly  and  southerly  direction 
and  which  intersected  with  said  Sauk  Trail  Highway 
and  there  ended ;  that  while  in  the  exercise  of  due  care 
by  himself  and  the  driver  of  his  car,  appellees  through 
their  servants  then  and  there  improperly,  carelessly 
and  negligently  drove  said  truck,  and  by  and  through 
their  negligence  said  truck  ran  and  struck  with  great 
force  and  violence  against  the  side  of  appellant 's  auto- 
mobile, and  by  reason  thereof  appellant  was  injured. 

The  second  count  is  similar  to  the  first,  except  that 
it  is  alleged  that  through  the  negligence  of  the  ser- 
vants of  appellees  said  truck  was  turned  to  the  east 
on  to  Sauk  Trail  Highway  and  struck  with  great  force 
and  violence  against  the  left  side  of  the  automobile  be- 
longing to  appellant  and  in  which  he  was  riding,  and 
by  reason  thereof  he  was  injured.  A  plea  of  general 
issue  was  filed  to  said  declaration. 

The  only  point  insisted  upon  for  reversal  of  the 
judgment  is  that  the  court  committed  prejudicial  error 
in  the  giving  of  two  instructions  on  behalf  of  the 
appellees. 
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The  evidence  on  behalf  of  appellant  discloses  that  on 
October  24, 1931,  he,  in  company  with  Mr.  Leggett,  Mr. 
Palmquist  and  Mr.  Pierson,  was  traveling  west  on  Sauk 
Trail  Highway  near  the  village  of  Eichton;  that  ap- 
pellant and  Mr.  Leggett  were  sitting  in  the  rear  seat, 
and  Mr.  Pierson  was  driving  appellant's  Packard 
automobile,  and  seated  in  the  front  seat  with  him  was 
Mr.  Palmquist.  Appellant  testified  that  he  disliked  to 
drive  on  long  journeys  and  that  Mr.  Pierson  frequently 
drove  the  automobile  for  him. 

Sauk  Trail  Highway  is  an  asphalt  two-lane  highway 
which  intersects  with  a  four-lane  hard-surfaced  high- 
way, known  as  Governor's  Highway,  which  runs  in  a 
northerly  and  southerly  direction  and  ends  at  said 
intersection.  As  the  car  neared  said  intersection  it 
was  traveling  at  a  speed  of  fifteen  to  twenty  miles  per 
hour  on  the  right  hand  side  of  said  highway  and  was 
slowing  up  as  they  intended  to  turn  south  on  Gover- 
nor's Highway.  At  this  point  a  truck  was  seen,  com- 
ing from  the  south  on  Governor's  Highway.  Pierson 
drove  straight  ahead  and  gave  room  for  the  truck,  but 
the  truck  instead  of  being  in  the  first  lane  of  traffic 
was  in  the  second  lane,  and  apparently  the  driver  could 
not  turn  quickly  enough  and  the  truck  collided  with 
the  car,  the  left  front  wheel  of  the  truck  striking  the 
running  board  of  appellant's  car  near  the  rear  door. 
Pierson  asked  the  driver  of  the  truck,  "What  in  the 
world  were  you  doing?"  He  said,  "I  don't  know." 
There  were  no  signs  on  Sauk  Trail  Highway,  but  there 
is  a  danger  sign  on  Governor 's  Highway,  a  large  sign, 
and  then  at  the  end  there  are  bomb  lights  burning  and 
a  cross  bar.  At  the  time  of  the  impact  the  truck  was 
in  the  lane  of  travel  of  the  Packard  car.  The  front 
part  of  the  truck  was  up  against  the  Packard  car,  and 
the  rear  of  the  truck  was  in  the  second  lane  and 
the  front  over  on  the  right  lane  of  the  highway  the 
car  was  on. 

Harry  W.  Bruns  also  testified  on  behalf  of  appel- 
lant, and  from  his  testimony  it  appears  that  he  was 
Chief  of  Police  of  Richton  Park,  and  that  he  heard  a 
crash  and  looked  and  could  see  two  headlights,  and  got 
into  his  car  and  drove  down  to  the  place  of  the  acci- 
dent. He  testified  he  saw  a  truck  had  run  into  a 
Packard  at  the  junction  of  Governor's  Highway  and 
Sauk  Trail.  The  truck  was  turned  a  little  to  the 
northeast  and  the  Packard  was  facing  southwest.  He 
asked  the  driver  of  the  truck  how  it  happened  and  he 
said, ' '  I  don 't  know. ' '  He  said, ' '  I  was  sleeping. ' '  He 
said,  "I  woke  up  too  late."  I  asked  him  how  it  hap- 
pened, and  he  said  he  woke  up  just  as  he  saw  the  car ; 
he  had  been  driving  all  night  and  was  pretty  tired,  and 
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he  had  dozed  off  two  or  three  times  from  Kankakee 
and  found  himself  off  of  the  road.  I  asked  the  man 
who  was  riding  with  him  if  he  knew  anything  about  it, 
and  he  said:  No,  he  didn't  wake  up  until  it  was  all 
over.  When  I  got  there  the  truck  was  in  the  middle 
of  Sauk  Trail,  just  across  the  center,  I  would  say  five 
or  six  feet. 

Two  witnesses  testified  on  behalf  of  appellees,  the 
truck  driver,  Clyde  Gamble,  and  Herman  Chandler 
who  was  riding  with  the  driver.  It  appears  from  their 
testimony  that  they  left  Springfield  about  8 :00  o  'clock 
in  the  evening  of  October  23,  1931,  and  were  going  to 
Benton  Harbor,  Michigan,  and  arrived  at  the  inter- 
section of  Governor's  Highway  and  Sauk  Trail  High- 
way around  6:00  o'clock  in  the  morning.  As  they 
neared  the  Sauk  Trail  route  they  saw  a  car,  coming 
from  the  right  on  the  Sauk  Trail,  about  a  block  and 
a  half  from  the  junction  where  the  two  routes  meet. 
The  driver  started  to  slow  down  and  get  ready  to  make 
the  turn  and  got  the  wheel  of  the  car  at  about  a  half 
angle  and  the  car  came  along  and  side-swiped  the 
truck  in  front. 

The  truck  at  that  time  being  in  the  second  lane  from 
the  right,  and  was  not  at  the  intersection  yet;  the 
other  car  made  a  left  hand  turn  and  hit  the  truck.  At 
the  time  of  the  collision  the  truck  was  stopped.  The 
driver  testified  that  he  did  not  make  any  statement  to 
appellant,  or  anybody  else,  that  he  couldn't  help  it 
or  that  he  was  asleep.  Herman  Chandler,  who  was 
riding  with  the  driver  of  the  t^ck,  also  testified  that  he 
did  not  make  a  statement  to  anybody  that  he  did  not 
see  the  car  coming  because  he  was  asleep. 

This,  in  substance,  is  the  testimony  as  disclosed  by 
the  record  in  this  case.  It  is  unnecessary  for  the 
court  to  comment  upon  the  weight  of  the  evidence  or 
to  determine  in  whose  favor  it  preponderates.  From 
an  examination  of  the  evidence  it  is  apparent  it  is 
very  close  and  conflicting  and,  therefore,  the  instruc- 
tion of  the  court  must  be  accurate  in  order  that  the 
jury  may  arrive  at  a  correct  conclusion  or  the  judg- 
ment will  be  reversed  and  the  cause  remanded  for  an- 
other trial  under  proper  instructions. 

While  the  first  instruction  to  which  our  attention  is 
called  is  somewhat  awkwardly  drawn,  we  do  not  think 
that  it  is  sufficiently  erroneous  to  warrant  a  reversal 
of  the  judgment. 

The  second  instruction  which  is  claimed  to  be  erron- 
eously given  is,  as  follows : 

"The  Court  instructs  the  Jury  that  the  Plaintiff 
in  this  case  was  a  passenger  in  his  own  motor  ve- 
hicle and  that  whilst  a  passenger  in  an  automobile 
is  not  required  to  assume  control  of  the  vehicle,  he 
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cannot  wholly  escape  the  duty  of  keeping  a  lookout 
and  warning  the  driver  of  apparent  danger.  He  is 
bound  to  use  the  same  care  for  his  own  safety  as  a 
reasonably  prudent  person  would  use  under  similar 
circumstances  and  if  the  Jury  believe  that  if  the 
Plaintiff's  failure  to  exercise  such  care  contributed 
to  his  injury  in  this  case,  he  cannot  recover  even 
though  you  may  believe  that  the  negligence  of  the 
Defendant's  agent  may  have  been  the  proximate 
cause  of  the  accident." 

This  instruction  assumes  that  the  plaintiff  failed  to 
exercise  due  care  for  his  own  safety,  and  for  that  rea- 
son is  erroneous.  Woods  v.  C.  B.  &  Q.  R.  R.  Co.,  306 
111.  217;  People  v.  Harvey,  286  111.  593. 

The  question  of  due  care  upon  the  part  of  the  plain- 
tiff was  one  of  the  material  issues  to  be  determined 
by  the  jury  from  the  evidence,  and  no  assumption  that 
he  did  not  exercise  such  care  should  have  been  made 
in  the  instruction.  It  is  also  erroneous  in  that  it  per- 
mits the  jurors  to  base  their  verdict  upon  their  "be- 
lief," regardless  of  the  evidence.  The  rule  in  tEis 
state  has  always  been  that  the  jury  must  base  its  find- 
ings upon  the  evidence.  Miller  v.  Balthasser,  78  111. 
302;  R.  I.  &  P.  Ry.  Co.  v.  Leisy  Brewing  Co.,  174  111. 
547 ;  Village  of  Altamont  v.  Carter,  196  111.  286. 

This  instruction  alludes  to  the  plaintiff  as  a  pas- 
senger in  the  car  when  in  fact  he  was  the  owner  of  the 
car  which  was  being  driven  by  his  agent  and  was  re- 
sponsible for  his  driver's  negligence,  if  any,  and  is 
therefore  erroneous  in  attempting  to  instruct  the  jury 
as  to  the  law  in  relation  to  a  passenger  riding  in  a  car. 
Because  of  the  error  indicated  in  the  giving  of  the 
second  instruction  on  behalf  of  appellees,  the  judgment 
is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
(Five  pages  in  original  opinion) 
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Glenn  0.  Rau,  Appellee,  v.  Farmers  Grainl&ompany,    /' 
at  Chestnut,  Illinois,  Appellant.!      /     / 

/  J    L^ 

Appeal  from  the  Circuit  Court  of  Lfegdffl,  County, 


Apkil  Teem,  A.  D.  1934. 
Gen.  No.  8835  Agenda  No.  15 

Mb.  Justice  Davis  delivered  the  opinion  of  the  Court. 

Appellee  recovered  a  judgment  against  appellant 
for  the  sum  of  $1,000.00  in  an  action  of  Trespass  on  the 
Case  in  the  Circuit  Court  of  Logan  County. 

The  declaration  consists  of  two  original  and  one 
amended  counts.  The  first  count  alleged  that  on 
August  15th,  1932,  the  defendant  was  operating  an 
elevator  at  Chestnut,  Illinois,  and  plaintiff  was  en- 
gaged in  hauling  and  delivering  grain  thereto ;  that  it 
was  the  duty  of  defendant  to  use  reasonable  care  in 
unloading  trucks  used  by  parties  and  failed  to  do  so, 
in  that  it  failed  to  block  or  check  trucks  used  in  deliv- 
ering grain ;  that  while  exercising  due  caution  his  said 
truck,  on  account  of  not  being  properly  blocked  by  de- 
fendant and  on  account  of  the  condition  of  the  runway 
of  said  elevator,  ran  against  the  side  of  the  runway  of 
said  elevator  and  by  reason  thereof  the  plaintiff  was 
thrown  out  and  broke  his  right  leg.  '*'  bene- 

The  second  count  alleged  that  defendant  carelessly 
and  negligently  failed  to  use  due  care  and  diligence 
to  provide,  make  and  maintain  said  elevator'/  dump 
and  ramp  and  the  descent  to  said  dump  in  a  tfeasorf- 
ably  safe  condition  in  that  said  ramp  had,  such.'  &n 
incline  and  steep  descent,  that,  by  the  momehjtuiri  and 
weight  of  the  vehicles  descending  said  ramp,  said  ^ve- 
hicles necessarily  descended  with  great  force,  and 
speed  and  it  was  difficult  to  control  the  descent  of1  the 
same ;  that  plaintiff  was  delivering  grain  to  said'  'de- 
fendant and  while  in  the  exercise  of  due  caution  drove 
said  truck  from  the  dump  in  the  elevator  down  said 
descent,  and  by  reason  of  defendant's  negligence' the 
truck  ran  against  the  side  of  said  driveway  of  said 
ramp  and  struck  the  side  railing  and  by  reason  thereof 
he  was  thrown  out  and  upon  the  ground  or  the  floor  of 
said  elevator,  dump  and  ramp  and  his  right  leg  was 
broken. 

In  the  additional  count  it  was  alleged  that  it  was 
the  duty  of  the  defendant  to  keep  its  elevator  in  a 
reasonably  safe  condition ;  that  defendant  disregarded 
its  duty  and  had  an  elevator  that  had  hazards  and 
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dangers,  in  that  at  the  west  end  was  a  steep  descent, 
and  that  where  a  wagon  was  placed  at  a  point  to  un- 
load the  front  wheels  were  much  lower  than  the  rear 
wheels  and  that  it  was  inclined  to  run  down  the  run- 
way; that  there  were  barriers  to  prevent  trucks  oj> 
wagons  from  running  off  of  said  runway;  that  said 
barriers  were  old,  rotten  and  decayed  and  not  of  suf- 
ficient strength  to  prevent  trucks  from  going  through 
the  same ;  that  while  plaintiff  was  delivering  grain  his 
truck  started  down  the  runway  and  ran  against  and 
through  the  barricade  on  the  left  side,  and  while  en- 
deavoring to  stop  the  descent  of  his  truck  it  broke 
said  barricade,  and  the  plaintiff  was  thrown  against 
said  barricade  and  upon  the  ground. 

Counsel  for  appellee  in  their  briefs  and  arguments 
say:  "Two  elements  of  negligence  were  alleged  and 
proven : 

(1)  That  it  was  the  duty  of  appellant  to  block  the 
truck  at  the  point  where  he  directed  it  should  stop  or 
warn  appellee,  who  was  not  familiar  with  the  practice 
of  this  elevator,  to  block  it. 

(2)  That  old,  dilapidated  banisters  and  posts  were 
maintained  at  this  elevator  by  appellant  with  full 
knowledge  that  if  trucks  came  in  contact  therewith, 
the  banister  would  not  stop  the  truck  and  thereby  the 
truck  would  break  through  the  same.  These  two  issues 
the  jury's  verdict  established  as  proven. 

The  controlling  and  material  facts  in  this  case  are 
simple.  The  plaintiff  drove  to  the  elevator  to  deliver 
a  load  of  corn  which  was  in  a  truck  of  one  and  one-half 
tons  capacity,  which  he  had  owned  and  used  for  over 
two  years  prior  to  the  date  of  the  accident.  This 
truck  weighed  4,000  pounds,  and  the  net  weight  of  the 
corn  was  4,350  pounds,  or  1,350  pounds  in  excess  of 
the  truck's  rated  capacity.  The  dump  is  about  seven 
feet  above  the  surface  of  the  ground  and  is  reached 
by  two  driveways,  one  from  either  end.  Appellee  as- 
cended the  east  driveway.  In  the  floor  there  were  a 
number  of  holes  into  which  the  grain  was  dumped. 
When  his  truck  reached  the  proper  place  to  dump  the 
grain  an  employee  of  appellant  told  him  to  stop  his 
truck,  which  he  did. 

Appellee  testified,  in  substance,  that  I  stopped  so  the 
dump  hole  was  about  a  foot  behind  the  rear  end  of 
the  truck;  I  took  off  the  end  gate  and  climbed  on  top 
of  my  load  and  he  handed  me  a  scoop  and  told  me  to 
go  to  it;  I  stopped  then  and  put  on  my  emergency 
brake,  threw  into  the  bin  five  or  six  scoops  of  grain 
before  the  truck  started  moving;  I  saw  no  piece  of 
wood  there,  or  anything  else,  that  I  could  put  in  front 
of  my  wheel ;  I  said  nothing  about  it ;  the  front  wheel 
sat  on  a  good  incUne  from  where  the  rear  wheel  sat, 
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the  decline  from  the  rear  wheels  to  the  front  wheels 
was  approximately  eight  inches;  Mr.  Trapp  and  I 
took  measurements  there  about  that  roadway  or  eleva- 
tor two  weeks  ago ;  we  used  a  steel  tape ;  the  runway 
was  nineteen  feet  long  from  where  my  front  wheels 
sat  to  where  the  dirt  road  begins ;  it  was  about  ten 
feet  from  the  bottom  of  my  truck  to  where  the  ground 
was;  the  roadway  is  about  seventy-five  feet  long; 
there  is  about  three  feet,  seven  inches,  fall  in  the  nine- 
teen feet  of  driveway.  I  just  started  to  scoop  out 
corn  and  the  truck  started  down  the  driveway  after 
I  scooped  five  or  six  scoops  of  corn  down;  it  started 
west,  and  I  stepped  on  the  running  board  to  get  hold 
of  the  steering  wheel  but  it  ran  through  the  banister 
and  threw  me  out.  It  was  nine  or  ten  feet  from  where 
I  was  standing  to  the  running  board,  I  got  on  the  left 
running  board,  truck  gathered  speed  very  fast  after 
it  started;  drive  had  sharp  turn  in  it  and  truck  hit 
the  banister  at  the  beginning  of  turn  and  went  on 
through;  I  guess  it  was  the  frame  went  down,  and  it 
kind  of  tipped  up  and  I  guess  that  is  what  threw  me 
off  on  the  north  side  of  the  approach  to  the  ground. 
It  was  about  twelve  feet  down  to  where  it  threw  me ; 
did  not  see  two  large  blocks  there  along  side  of  the 
driveway,  no  blocks  there  that  I  saw.  I  did  not  make 
any  effort  to  look  for  them.  There  was  nothing  about 
my  brakes  that  day  that  prevented  them  being  effective 
in  holding  my  car;  when  I  stopped  I  left  my  car  out 
of  gear. 

The  proof  shows  that  appellee  had  frequently  de- 
livered corn  at  the  elevator  some  four  years  previous 
to  the  accident,  and  about  four  months  before  he  had 
driven  up  into  the  elevator  and  got  a  load  of  grain. 
The  proof  conclusively  shows  that  the  truck  did  not 
run  off  of  the  west  ramp  and  fall  to  the  ground,  but 
struck  the  banister  and  a  post  on  the  south  side  of 
the  ramp  and  was  stopped.  It  appears  from  the  evi- 
dence that  the  banisters  on  the  sides  of  the  ramp  were 
not  defective,  but  were  merely  black  and  weather- 
beaten.  So  far  as  it  appears  from  the  evidence  the 
truck  was  not  injured  to  any  great  extent.  There  were 
two  or  more  large  wooden  blocks  near  this  hole  on  the 
dump  where  he  stopped  his  car,  kept  there  for  the  pur- 
pose of  blocking  wheels  of  wagons  and  trucks. 

Appellee  knew  that  his  truck  was  built  for  a  capacity 
load  of  a  ton  and  one-half,  and  knew  the  weight  of 
his  load.  He  was  charged  with  the  knowledge,  com- 
mon to  everybody,  that  a  truck  parked  on  an  incline 
will  roll  to  the  bottom  of  such  incline  unless  prevented 
by  brakes  or  other  means.  He  knew  that  the  front 
wheels  of  his  truck  were  on  an  incline,  and  that  the 
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combined  weight  of  the  truck  and  the  load  exceeded 
8,000  pounds,  and  if,  as  he. testified,  he  had  set  his 
emergency  brakes  and  pulled  them  back  as  far  as  he 
could,  then  his  brakes  were  either  defective  or  were 
incapable  of  resisting  the  pressure  of  the  overload 
of   corn. 

There  was  no  legal  duty  on  the  part  of  appellant  to 
put  the  block  under  the  wheel  on  his  truck,  the  blocks 
were  there  to  be  used  by  drivers  of  trucks  unloading 
grain,  if  they  saw  fit  to  use  them,  and  they  could  have 
been  used  by  plaintiff,  if  he  so  desired,  and  thus  have 
prevented  the  accident. 

The  uncontradicted  evidence  is  that  appellee  stopped 
his  truck,  which  was  overloaded,  with  the  front  wheels 
on  the  incline  of  the  ramp  leading  from  the  elevator  to 
the  ground,  and  started  to  shovel  corn  out  of  the 
truck,  and  the  truck  rolled  down  the  incline  until  it 
struck  the  side  of  the  ramp  and  a  post,  where  it 
stopped,  and  that  appellee  either  jumped  from  the 
truck  or  was  thrown  off  by  the  impact  ofthe  same  with 
the  post. 

In  our  opinion  appellant  was  not  guilty  of  any  negli- 
gence which  was  tbe  proximate  cause  of  the  injury. 
The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed. 
(Five  pages  in  original  opinion) 
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Polly  Ottwell,  by  W.  R.  Donoho,  her  Conservator, 

Appellee,  v.  National  Fire  Insuranc^Gompany 

of  Hartford,  Connecticut,  Appellant. 


r 


Appeal  from  Circuit  Court,  Pike  County 

Apbil  Teem,  A.  D.  1934 

Gen.  No.  8830  Agenda  No.  11 


275  I.A.  644 


Me.  Justice  Fulton  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  a  fire  insurance  policy  for  loss 
occasioned  by  the  destruction  by  fire  of  a  dwelling 
house  and  household  goods.  The  amended  declaration 
avers  the  issuance  of  the  policy  to  the  appellee,  Polly 
Ottwell  and  Thomas  Ottwell,  her  husband;  that  later 
the  policy  was  altered  so  that  it  insured  Polly  Ottwell 
and  the  estate  of  Thomas  Ottwell;  and  that  later  it 
was  again  altered  making  Polly  Ottwell  the  sole  bene- 
ficiary. The  policy  is  then  set  forth  in  haec  verba  and 
shows  that  the  policy  was  issued  by  Appellant  and  in- 
sured the  interest  of  Thomas  Ottwell  and  Polly  Ott- 
well in  the  amount  of  $1,600.00  to  expire  January  2, 
1935.  The  declaration  also  shows  that  later  on  this 
amount  of  insurance  was  reduced  to  $1,100.00,  on  the 
dwelling  house  and  $200.00  on  the  household  goods. 
The  policy  contained  the  usual  provisions  included  for 
the  benefit  of  the  insurer,  among  which  was  one  pro- 
viding for  the  avoiding  of  the  insurance  in  case  the 
title  of  the  insured  is  other  than  sole  and  unconditional 
ownership.  It  further  provided  that  the  policy  could 
be  avoided  if  proofs  of  loss  were  not  furnished  the 
company  within  sixty  days. 

The  declaration  charged  a  waiver  of  the  provision 
for  proof  of  loss  on  the  part  of  the  Appellant.  The 
Appellant  filed  the  general  issue  and  three  special 
pleas.  The  second  plea  set  forth  that  the  Appellee 
was  not  the  sole  and  unconditional  owner  of  the  prop- 
erty destroyed  by  fire.  The  third  plea  averred  that 
the  Appellee  intentionally  set  fire  to  the  dwelling  house 
insured  by  the  policy  and  caused  the  same  to  be  de- 
stroyed by  fire.  The  fourth  plea  averred  that  Appellee 
was  suing  for  more  money  than  was  permitted  by  the 
terms  of  the  policy.  Issues  were  joined  and  the  case 
proceeded  to  trial  before  a  Court  and  Jury. 

There  was  no  controversy  about  the  execution  of  the 
policy  nor  as  to  the  loss  by  fire.  The  Appellee  testi- 
fied that  she  was  sleeping  in  the  home  on  the  night 
the  fire  occurred;  that  the  next  morning  she  called  up 
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a  representative  of  Appellant  and  notified  him  of  the 
loss;  that  a  week  or  so  later  the  representative  came 
to  her  home  with  an  insurance  adjuster  and  looked 
over  the  ruins  from  the  fire.  The  adjuster  told  her 
they  would  turn  it  over  to  the  fire  marshal,  and  after 
that  she  did  nothing. 

A  witness  Joel  Jones,  testified  to  the  value  of  the 
hurned  dwelling  house.  Several  witnesses  testified 
on  behalf  of  Appellant  about  suspicious  circumstances 
in  support  of  the  plea  that  Appellee  intentionally 
started  the  fire  herself. 

The  defendant's  proof  further  showed  that  the  title 
to  the  real  estate  upon  which  the  dwelling  house  was 
located  was  deeded  to  Thomas  Ottwell  and  Polly  Ott- 
well,  who  was  his  wife,  as  tenants  in  common  in  1902. 
The  policy  was  taken  out  on  January  2, 1930.  Thomas 
Ottwell  died  in  July,  1930,  leaving  Polly  Ottwell  as  his 
widow  and  one  daughter,  Zula,  as  his  heir  at  law.  On 
September  2,  1930,  the  policy  was  changed  to  insure 
Polly  Ottwell  and  the  estate  of  Thomas  Ottwell.  On 
September  29,  1930,  the  policy  was  changed  to  insure 
her  alone.  At  the  close  of  Appellee's  evidence  and 
again  at  the  close  of  all  the  evidence,  Appellant  moved 
for  an  instructed  verdict,  both  of  which  motions  were 
denied.  The  jury  returned  a  verdict  for  $856.25  and 
judgment  was  entered  thereon. 

Eeversal  of  this  judgment  is  sought  by  Appellant 
upon  three  principal  grounds.  First,  that  it  was  in- 
cumbent upon  Appellee  to  show  that  proofs  of  loss 
were  expressly  waived  or  that  Appellant  adopted  such 
a  course  of  conduct  as  might  lead  the  assured  to  be- 
lieve a  strict  compliance  with  the  condition  would  not 
be  demanded.  In  this  case  the  representative  of  the 
Appellant  and  the  insurance  adjuster  told  the  Appellee 
they  would  turn  the  matter  over  to  the  State  fire  mar- 
shall,  which  indicated  they  would  refer  the  matter  to 
the  State  fire  marshall  and  report  to  her  later.  We 
believe  this  remark  tended  to  lull  Appellee  into  be- 
lieving the  company  would  not  require  formal  proofs 
of  loss. 

The  rule  is  well  settled  that  an  insurance  company 
may,  through  its  agent  waive  proof  of  loss  without  the 
use  of  express  words.  This  may  be  done  by  his  acts 
and  conduct  inconsistent  with  an  intention  to  enforce 
strict  compliance  with  the  conditions  of  the  policy, 
which  conduct  is  calculated  to  lead  the  insured  to  be- 
lieve that  the  company  did  not  intend  to  require  the 
compliance.  Fray  v.  National  Fire  Insurance  Co.,  341 
111.  431.    Eberhart  v.  Aetna  Ins.  Co.,  217  App.  354. 

It  is  next  insisted  by  Appellant  that  the  testimony 
of  Jones,  on  the  value  of  the  property  was  improperly 
admitted.    Jones  had  a  general  knowledge  of  the  prop- 
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erty  from  having  passed  by  along  the  road  frequently 
before  the  fire,  and  also  had  twenty-five  years  exper- 
ience as  a  carpenter  and  builder.  After  the  fire  he  was 
called  to  the  ruins  and  measured  the  foundation.  Ap- 
pellee informed  him  as  to  the  size  of  the  rooms,  their 
location,  the  kind  of  material  in  the  building  and  the 
general  state  of  repair.  Based  on  this  knowledge  and 
over  the  objection  of  Appellant  he  was  permitted  to 
express  an  opinion  as  to  the  value  of  the  building.  In 
a  similar  situation  in  the  case  of  C,  &  A.  E.  R.  Co.  v. 
Glenny,  175  111.  238,  the  Court  said: 

"Another  witness  testified  as  to  the  depreciation 
in  the  value  of  buildings,  generally,  by  age,  and 
was  then  permitted  to  give  his  opinion  as  to  the  value 
of  those  destroyed,  based  upon  the  description  of  them 
given  by  the  witness  Glenny,  who  was  acquainted  with 
them,  the  witness  giving  the  opinion  never  himself 
having  seen  them.  The  form  in  which  the  question 
was  put  to  the  witness  as  an  expert  was  not  strictly 
proper.  *  *  *  It  has  been  permitted  in  some  courts  to 
pursue  the  course  taken  in  this  case,  but  as  we  said  in 
Pyle  v.  Pyle,  158  111.  289,  'the  better  and  proper  prac- 
tice, however,  is  to  put  a  question  to  the  witness  re- 
citing the  supposed  facts  hypothetically  upon  which 
the  opinion  of  the  expert  is  wanted.'  The  error  in 
this  case  was  one  of  form  rather  than  of  substance." 
So  in  this  case  we  believe  the  opinion  of  the  witness 
should  have  been  based  upon  a  hypothetical  statement 
of  what  had  been  already  proven  in  the  case  as  well  as 
upon  his  own  actual  observation,  but  that  it  was  not 
reversible  error  under  the  circumstances  of  this  case 
to  prove  the  value  as  above  outlined. 

It  is  also  urged  by  Appellant  that  the  verdict  of  the 
jury  was  against  the  manifest  weight  of  the  evidence, 
relying  chiefly  upon  the  failure  of  the  Appellee  to 
prove  that  she  was  the  sole  and  unconditional  owner. 
At  the  time  the  policy  was  originally  issued  there  is 
no  controversy  but  that  the  Appellee  and  her  husband 
were  the  sole  and  unconditional  owners.  After  the 
husband's  death  two  riders  were  placed  on  the  policy 
changing  the  beneficiary.  It  is  admitted  that  Appellee 
was  living  in  the  dwelling  house  as  a  homestead  at  the 
time  of  the  fire ;  that  she  owned  an  undivided  one-half 
interest  in  the  real  estate  and  a  possible  undivided  one- 
third  part  of  her  deceased  husband's  half  interest.  It 
is  our  judgment  that  Appellee's  interest  was  a  legal 
interest,  which  was  insurable  and  that  she  had  a  right 
to  sue  on  the  policy  and  collect  the  proceeds  of  it  al- 
though a  small  portion  of  such  proceeds  might  be  im- 
pressed with  a  trust.    Budelman  v.  American  Ins.  Co., 
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297  111.  222.  Fray  v.  National  Fire  Ins.  Co.,  341  111. 
431.  It  was  further  contended  by  Appellant  that  the 
verdict  of  the  jury  is  also  opposed  to  the  manifest 
weight  of  the  evidence  on  the  question  of  whether  Ap- 
pellee burned  the  property.  On  this  question  the  Ap- 
pellants testimony  tends  to  throw  some  suspicion  upon 
the  acts  of  Appellee  but  all  the  material  charges  are 
either  explained  or  denied  by  Appellee  so  that  there 
was  a  direct  conflict  in  the  evidence  and  it  became  a 
question  for  the  jury  to  decide.  We  do  not  think  there 
is  any  reason  to  disturb  the  finding  of  the  jury  on  this 
question  of  fact. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  is  therefore  affirmed. 

Affirmed. 
(Five  pages  in  original  opinion) 
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John  E.  Sharp,  Appellee,  vxTrank 
Appellant. 

Appeal  from  the  Circuit  Oqurp  of  Sangamon  County. 

October  Teem,  A.  D.  1933. 

Gen.  No.  8797  Agenda  No.  13 

pebcubiam:  2  75  I, A.  6  4  4f 

In  this  case  an  appeal  is  prosecuted  from  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  John  F.  Sharp, 
for  $389.15.  The  suit  was  brought  in  the  Circuit  Court 
of  Sangamon  County  by  the  plaintiff  against  the  de- 
fendant, Frank  U.  Patterson,  to  recover  the  sum  of 
$1,426.74  which  amount  the  plaintiff  claimed  was  due 
him  as  a  balance  for  wages  earned  while  in  the  employ 
of  the  defendant. 

Plaintiff  filed  a  declaration  consisting  of  five  special 
counts  and  the  common  counts ;  and  filed  with  his  dec- 
laration an  affidavit  of  claim  together  with  an  itemized 
account  which  shows  the  amount  above  stated  as  due 
and  payable. 

To  this  declaration,  and  each  count  thereof,  the  de- 
fendant filed  certain  pleas ;  also  his  affidavit  of  merits ; 
and  with  his  affidavit  of  merits  also  filed  an  itemized 
account,  which  shows  that  he  owes  the  plaintiff  the 
sum  of  $269.57.  Thereafter  these  pleas  were  withdrawn 
by  leave  of  court  and  the  defendant,  by  leave  of  court, 
filed  an  additional  plea.  This  additional  plea  is  a  plea 
of  non  assumpsit  to  each  of  the  counts  of  the  declara- 
tion and  as  to  all  of  plaintiff's  claim,  except  the  sum 
of  $269.57.  As  to  this  balance  of  $269.57,  the  defend- 
ant filed  a  plea  of  tender,  and  with  his  plea  paid  this 
sum  into  court,  together  with  $11.40  costs  which  were 
due  at  the  time  of  the  filing  of  the  plea. 

Afterwards,  also  by  leave  of  court,  the  defendant 
filed  a  plea  of  estoppel  after  the  plaintiff  had  accepted 
the  tender  and  received  the  same  from  the  clerk  upon 
the  order  of  the  court. 

Concerning  this  feature  of  the  case  the  defendant 
states,  in  his  brief,  that  the  plaintiff  "accepted  the 
tender  as  a  part  payment  of  his  claim ;  and  the  money 
was  paid  to  him  by  the  clerk  upon  an  order  of  court, 
specifying  that  the  payment  was  made  as  a  part  pay- 
ment upon  the  amount  claimed  by  the  plaintiff,  re- 
serving for  future  determination  and  adjudication  the 
matter  of  the  balance  of  plaintiff's  demand  claimed  in 
his  affidavit  of  claim." 

Thereafter,  on  motion  of  the  defendant,  plaintiff 
filed  a  second  itemized  account.  And  the  defendant,  with 
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reference  to  this  second  itemized  account,  makes  the 

following  statement  in  his  brief : 

"This  itemized  account  showed,  that  the  defend- 
ant owed  to  the  plaintiff  a  balance  of  $884.77,  after 
acceptance  of  the  tender.  There  was  one  item  of 
credit  which  the  defendant  claimed  in  his  itemized 
statement  that  was  not  admitted  in  plaintiff's  sec- 
ond itemized  statement ;  and  which  was  not  contained 
therein.  This  was  the  Coleman  item  of  $394.58.  This 
credit  was  afterwards,  before  trial,  admitted  by  the 
plaintiff  to  be  correct.  After  admitting  this  item  of 
credit  there  was  left  a  balance  claimed  by  the  plain- 
tiff of  $489.19."     (Afterwards  this  was  changed  to 


The  issue  on  the  trial  was  whether  or  not  this  sum 
of  $488.88,  or  any  part  thereof,  was  due  from  the  de- 
fendant to  the  plaintiff.  The  defendant  made  a  mo- 
tion for  a  new  trial  and  to  set  aside  the  verdict  which 
the  jury  had  rendered ;  and  upon  his  motion  assigned 
the  following  reasons : 

1.  The  court  admitted  on  the  trial  improper  evi- 
dence on  the  part  of  the  plaintiff. 

2.  The  court  refused  to  admit  proper  evidence  of- 
fered by  the  defendant. 

3.  The  court  improperly  gave  to  the  jury  the  in- 
structions numbered  8,  12,  17,  19,  20,  18,  21  and  16. 

4.  The  court  improperly  modified  the  second  in- 
struction offered  by  the  defendant. 

5.  The  verdict  of  the  jury  is  not  supported  by  the 
evidence. 

6.  The  verdict  is  contrary  to  the  law  and  the 
evidence. 

The  court  overruled  the  motion  for  a  new  trial,  how- 
ever, and  rendered  judgment  as  hereinbefore  stated. 

The  same  reasons  which  the  defendant  assigned,  in 
his  motion  for  a  new  trial  to  set  aside  the  verdict  of 
the  jury,  are  also  assigned  as  reasons  for  reversal  of 
the  judgment. 

A  consideration  of  the  record  clearly  discloses  that 
there  is  nothing  involved  in  this  case  or  presented  for 
review  in  this  court  except  the  question  of  fact,  name- 
ly, that  the  verdict  is  contrary  to  the  evidence.  We 
find  no  reversible  error  in  any  of  the  instructions 
which  were  given  to  the  jury  by  the  court.  Upon  con- 
sideration of  the  evidence  we  reach  the  conclusion  that 
the  jury  were  fully  warranted  from  the  evidence  in 
finding  the  amount  due  the  plaintiff  which  they  re- 
turned in  their  verdict,  and  assessed  as  plaintiff's 
damages. 

Finding  no  reversible  error  in  the  record  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
(Three  pages  in  original  opinion) 
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E.B.Ring,  Receiver,  etc. 

Plaintiff  in  Error, 
vs. 
Charles  E. Palmer,  Conservator,  etc., 

Defendant  in  Error. 


2V5  I.A.  t>443 

Error  to  Circuit  Court 
of  Richland  County. 


EDWARDS,  P.J. 


This  is  a  writ  of  error,  sued  out  to  review  an  order  of  the 
Circuit  Court  of  Richland  County,  allowing  a  claim  of  defendant 
in  error  as  a  preference,  in  the  administration  of  the  affairs  of 
the  Bank  of  Noble,  an  insolvent  institution. 

Plaintiff  in  Error  has  fully  met  all  the  legal  requirements 
in  the  prosecution  of  such  writ  of  error.  Defendant  in  error  has 
filed  no  brief  as  required  by  rule  of  this  Court;  therefore  the 
judgment  is  reversed  and  the  cause  is  rema.nded,  under  authority 
of  the  decision  of  this  court  in  Eichelberger  v.  Robinson  et  al., 
233  111.  App.  579. 


Reversed  and  remanded. 


"W^^  v- 
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Wilhelmina  Spaet, 

Plaintiff  in  Error, 
vs 
City  of  Alton,  Illinois, 

Defendant  in  Error. 


275  I.A.  644y 

Error  to  Circuit  Court  of 
Madison  County. 


EDWARDS,  P.J. 

Plaintiff  in  error,  who  will  be  designated  as  plaintiff, 
brought  suit  in  the  Cirouit  Court  of  Madison  County,  against 
defendant  in  error,  to  be  hereafter  referred  to  as  defendant,  to 
recover  for  injuries  claimed  to  have  been  sustained  by  her  through 
slipping  on  a  sidewalk  of  defendant,  due  to  the  accumulation  thereon 
of  grease  and  oil.  The  accident  was  alleged  to  have  occurred  on 
March  1,  1932;  the  general  issue  was  pleaded,  and  afterwards,  on 
February  23,  1933,  leave  was  given  plaintiff  to  amend  the  declaration 
by  averring  the  giving  of  the  statutory  notice  of  the  happening,  to 
the  municipal  authorities;  amendment  wa6  filed  March  1,  1933,  and 
the  following  day  the  cause  was  called  for  trial;  whereupon,  defendant 
moved  to  strike  the  amendment  for  the  reason  that  its  effect  was  to 
cause  the  declaration  to  state  a  new  cause  of  action,  and  was 
barred  by  the  statute  of  limitations. 

The  Court  sustained  the  motion  and  struck  the  amendment; 
plaintiff  thereupon  moved  for  a  continuance  on  the  ground  of 
surprise;  this  motion  was  overruled,  and  the  cause  ordered  to  trial; 
plaintiff  then  took  no  further  part  in  the  proceeding,  and  a  jury 
which  had  been  sworn  to  try  the  issues,  was  directed  by  the  court 
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to  return  a  verdict  for  defendant.  Plaintiff  moved  for  a  new 
trial,  which  was  overruled;  judgment  was  entered  upon  the  verdict 
for  defendant,  and  against  plaintiff  for  costs;  to  reverse  which 
this  writ  of  error  has  been  sued  out. 

Defendant  moves  the  court  to  strike  the  bill  of  exceptions, 
and  to  affirm  the  judgment,  for  the  reason  that  it  does  not  appear 
from  the  abstract  that  the  bill  of  exceptions  was  ever  filed  in 
the  office  of  the  clerk  of  the  circuit  court. 

We  have  carefully  examined  both  the  abstract  and  the 
original  record,  and  do  not  find  from  either  that  the  bill  of 
exceptions  was  in  fact  filed.  A  bill  of  exceptions  does  not  become 
a  part  of  the  record  unless  it  is  filed  with  the  clerk  of  the 
court  in  wiiich  the  cause  was  heard,  even  though  it  has  been  signed 
and  sealed  by  the  trial  judge.  Hall  v.  The  Royal  Neighbors  of 
America,  331  111.,  185.   Williams  v.  DeRoo,  316  111.,  23. 

In  Zbinden  vs.  De  Moulin,  243  111.  App.  509,  this  court  had 
before  it  a  similar  question,  and  after  a  review  and  discussion  of 
authorities,  held  that  the  signing  of  a  bill  of  exceptions  by  the 
trial  judge  did  not  make  it  a  part  of  the  record;  that  before  it 
became  such,  it  was  requisite  that  it  be  filed  with  the  clerk  of 
the  court  in  which  the  cause  was  heard. 

In  order  that  a  bill  of  exceptions  be  properly  incorporated 
in  a  record  on  appeal,  it  must  affirmatively  appear,  by  the  record 
proper,  that  such  bill  was  filed  in  the  office  of  the  clerk  of 
the  trial  court,  in  apt  time,  and  such  fact  cannot  be  established 
by  mere  recitals  in  the  bill  of  exceptions  itself,  because  the 
bill  is  no  part  of  the  record  until  it  is  properly  signed  and 
filed.   4  Corpus  Juris,  302.  Howe  v.  White,  69  N.E.R.,  684  (Ind.) 
It  follows  that  for  the  failure  of  the  record  to  disclose  that  the 
bill  of  exceptions  was  filed,  as  required  by  law,  the  same  is  no 
part  of  the  record  of  the  cause,  and  should  be  stricken;  which 
will  accordingly  be  done. 

The  assignments  of  error  do  not  reach  the  common  law  record, 
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and  are  such  that  they  can  only  be  shown  by  a  bill  of  exceptions. 
The  latter  having  been  stricken,  there  is  nothing  before  this  court 
for  its  consideration;  henoe  the  judgment  should  be  affirmed. 
People  v.  Lucor,  317  111.,  423. 

Judgment  affirmed. 
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FOURTH  DISTRICT 
FEBRUARY  SEEM,  A.  D.  1934. 
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Agenda  No.    9 

27  5  I.A.  645 


APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
FAYETTE  COUHTY. 


ELISABETH  RUBIN, 

Appellant, 

vs. 

AUGUST  GRAUJEHZ,  Exe- 
cutor of  the  Last  Will 
and  Testament  of  Henry 
Knecht,  Sr. , 

Appellee. 


Murphy ,  J : 

The  appellant,  Elisabeth  Rubin,  filed  her 
claim  in  the  county  court  of  Fayette  County  against  the 
estate  of  Henry  Knecht,  Sr.   The  claim  was  based  upon  a 
promissory  note  payable  to  appellant,  dated  March  25,  192t>, 
for  £575.,  due  one  day  after  date  for  value  received.   Out- 
side of  the  body  of  the  instrument  and  to  one  side  of  the 
signature  appeared  the  following  notation,  "This  note  will 
be  due  after  my  dead".   The  claim  was  disallowed  by  the 
county  court  and  on  appeal,  the  cause  was  tried  in  the  circuit 
court  without  a  jury,  resulting  in  a  judgment  for  appellee. 
The  present  appeal  followed  and  appellant  seeks  a  reversal  on 
the  grounds  that  the  court  erred  in  finding  from  the  evidence 
that  there  was  no  proof  of  delivery  of  the  note  and  in  entering 
judgment  for  appellee. 

The  claim  originated  in  the  county  court,  while 
sitting  in  probate.   No  pleas  were  filed  by  appellee.   The 
parties  tried  the  case  in  the  circuit  Cuurt  on   the  theory  that 
verified  pleas,  denying  delivery  or  execution  were  not  necessary 
to  raise  those  questions,  therefore  we  will  trer t  it  in  the  same 
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way  here  and  assume  that  appellee  's  objections  to  the  introduc- 
tion of  the  note  in  evidence  on  the  grounds  that  there  had  been 
no  proof  of  delivery,  raises  the  same  question  as  though  non- 
delivery had  been  pleaded. 

When  the  case  was  called  for  trial,  appellant 
called  the  executor  of  the  estate  as  a  witness  and  proved  by 
him  the  date  of  the  death  of  said  decedent,  that  the  signature 
to  the  note  was  in  deceased's  hand  writing;  that  the  note  was 
not  among  the  papers  of  the  deceased  after  his  death  and  that 
it  had  not  been  paid.   Appellant  then  offered  the  note  in  evi- 
dence and  appellee  objected  and  assigned  as  reason  that  there 
is  no  proof  it  was  ever  delivered;  merely  proof  of  the  execution 
of  the  note.   The  court  ruled  that  the  note  be  admitted  subject 
to  the  objection. 

In  Bippus  v.  Vail,  250  111.  App.  6ito,  638,  the 
court  said,  "Delivery  is  an  essential  part  of  the  execution  of 
a  note.   Delivery  will  be  presumed,  where  the  note  is  no  longer 
in  the  possession  of  the  party  whose  name  appears  on  it,  unless 
it  is  expressly  denied  by  verified  plea  and  when  it  is,  the 
plaintiff  will  be  put  to  the  burden  of  proving  delivery  as  a 
pi  rt  of  his  prima  facie  case". 

In  Halladay  v.  Blair,  22b  111.  App.  o09,  a  claim 
had  been  filed  against  the  estate  of  a  deceased  person  based 
upon  several  promissory  notes.   The  representative  of  the  estate 
filed  an  affidavit  denying  the  execution  and  delivery  of  the  notes. 
On  passing  upon  an  instruction  that  told  the  jury  mere  possession 
of  the  notes  was  prima  facie  evidence  that  the  claimant  was  the 
owner  and  that  the  3arae  were  uhp;  id,  the  appellate  court  held 
that  the  filing  of  the  affidavit  denying  execution  and  delivery 
made  Section  16,  Chapter  98,  Cahill's  Statutes  (flegot.  Inst.  Act) 
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inapplicable,  destroyed  the  presumption  oi'  delivery  arising 
from  the  fact  of  possession  and  cast  upon  the  claimant  the 
burden  of  proving  delivery  as  in  a  contested  case  at  common 
law. 

Appellee's  objection,  that  there  was  no  proof 
of  delivery  of  the  note,  being  treated  as  having  the  same 
effect  as  though  non-delivery  was  pleaded  or  denied  by  affi- 
davit, cast  upon  the  plaintiff  the  burden  of  proving  delivery 
of  the  note.   As  the  record  then  stood,  there  was  no  error 
in  sustaining  the  objection  to  the  introduction  of  the  note. 

To  meet  the  objection  of  appellee  and  the  ruling 
of  the  court  thereon,  the  appellant  introduced  the  testimony 
of  William  Jasper.   He  testified  that  he  knew  deceased  and  saw 
him  sign  the  note  and  that  after  deceased  signed  it,  he  gave 
the  note  to  the  witness  with  directions  to  keep  it  until  after 
the  death  of  Knecht  and  then  to  deliver  it  to  appellant  and  that 
he  kept  the  note  until  after  Knecht's  death  and  then  delivered 
it  to  appellant.   On  cross-examination,  this  witness  testified 
that  he  was  called  to  appellant's  residence  where  deceased  was 
making  his  home  and  that  iCnecht  told  him  to  write,  "I  want 
Mrs.  Rubin  to  have  ^575.  after  my  death"  which  he  did  and  that 
deceased  then  signed  it;  that  the  witness  a  few  days  later  was 
told  that  a  note  would  be  better  than  the  signed  st&tement  and 
that  he  hau.  the  note  in  question  prepared  and  called  on  deceased 
ana  told  him  what  he  had  learned  about  the  former  transaction 
and  that  deceased  then  signed  the  note  ;  nd  the  original  signed 
statement  was  destroyed. 

At  the  conclusion  of  the  evidence  of  this  witness, 
the  court,  without  objection  or  motion  by  appellee,  announced 
that  the  court  found  something  upon  the  note  he  did  not  know  was 
on  there,  without  stating  what  he  had  found,  that  the  note  was 
withdrawn  from  evidence  and  that  plaintiff  could  make  further 
proof. 

S« 
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We  do  not  know  what  the  court  found  on  the  note 
that  prompted  the  ruling  withdrawing  the  note  from  evidence. 
The  note  is  in  the  usual  lorni  of  a  promissory  note  with  warrant 
of  attorney  to  confess  judgment  attached.   The  only  u-iusual 
thing  on  the  note  was  the  notation  on  the  margin  that  it  was 
not  aue  until  the  death  of  the  maker.   The  notation  was  in 
direct  conflict  with  the  date  of  maturity  expressed  in  the  tody 
of  the  note  and  without  evidence  to  prove  a  different  intention 
would  not  be  treated  as  part  of  the  note,  Becker  v.  Hofsommer, 
186  111.  App.  553,  but  considered  in  connection  with  the  evi- 
dence of  the  witness  Jasper,  we  are  of  the  opinion  that  the 
deceased  intended  the  note  should  not  be  due  until  death,  at 
any  rate  his  directions  as  to  delivery  gave  it  that  effect. 

It  is  the  settled  law  of  this  State  that  a  note 
payable  after  death  of  the  maxer  is  a  promise  to  pay  at  a  time 
certain,  ileish  v.  Gannon,  198  111.  219;  Shaw  v.  Camp,  160  111. 
425;  Campbell, et  al  v.  Thompson,  192  111.  App.  415,  and  that 
delivery  of  such  a  note  to  a  third  person  to  be  delivered  to  the 
payee  after  the  death  of  the  mp>cer  is  a  valid  delivery.   The 
court  erred  in  withdrawing  the  note  from  the  evidence. 

Appellant  offered  the  testimony  of  two  other 
vvitnesses,  the  substance  of  which  was  that  they  had  haa  conver- 
sations with  the  deceased  in  which  he  spoke  of  his  appreciation 
of  the  care  and  attention  that  appellant  was  giving  him  and  said 
he  was  getting  cheap  board  and  that  he  had  things  fixed  so  that 
claimant  would  get  her  part  and  that  he  had  fixed  a  paper  to  be 
delivered  to  her  at  his  death. 

At  the  conclusion  of  appellant's  evidence, the  note 
was  again  offered  in  evidence.   The  record  does  not  disclose  any 
objection  by  appellee  but  the  court  ruled  that  he  would  consi- 
der the  same  after  the  cause  is  submitted  for  final  determination. 

Appellee  offered  no  proof  on  the  question  of  delivery 
of  the  note,  his  evidence  being  limited  to  the  introuuction  of 
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the  will  and  another  claim  of  appellant  which  she  had  filed 
against  the  estate  for  board  and  care  of  deceased  and  "board 
for  the  nurse,  all  of  which  accrued  long  after  the  date  of 
the  note. 

The  only  grounds  of  objection  urged  by  appellee 
in  the  trial  court  to  the  admission  of  the  note  in  evidence 
was  that  there  was  no  proof  of  delivery.   For  the  reasons 
pointed  out  the  note  should  have  been  admitted  in  evidence. 

The  record  does  not  disclose  that  the  court 
ruled  on  the  admissibility  of  the  note  and  on  account  of  that 
condition  of  the  record,  we  cannot  determine  whether  the  court 
entered  the  judgment  in  bar  of  the  action  on  the  grounds  that 
there  was  no  proof  of  delivery  or  whether  he  considered  the 
note  as  in  evidence  and  that  it  was  without  consideration. 

It  becomes  material  since  appellee's  sole  con- 
tention in  this  court  is  that  the  note  was  without  consideration 
being  an  attempted  gift  in  violation  of  the  Statute  of  'ills 
and  thei  ef ere  void.   Appellant's  reply  to  that  is  that  appellee 
did  not  raii-.e  that  question  in  the  lower  court  and  cannot  raise 
it  for  the  iirst  time  on  appeal.   The  record  supports  appellant's 
contention  and  therefore  the  only  point  relied  upon  by  appell&fitf 
in  this  court  to  sustain  the  Judgment  cannot  be  considered. 
Murphy  v.  Smith,  112  111.  App.  404;  Logan  v.  Mutual  Life  Ins.  Co., 
293  111.  510. 

The  note  on  its  face  purported  to  be  for  value 
received  and  had  it  been  admitted  in  evidence,  it  would  have  made 
a  prima  facie  case  for  appellant  and  cast  upon  appellee  the  bur- 
den of  proving  no  consideration. 

For  the  reasons  assigned,  the  judgment  of  the  lower 
court  is  reversed  and  the  cause  remanded. 

M   ""X-— i^  -»  v     Reversed  and  Remanded. 
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Murphy ,  J : 


This  suit  originated  in  justice  court  and  was 
appealed  to  the  circuit  court.   On  September  27,  19i)i,  the 
case  was  tried  in  the  circuit  court  with  a  jury.   At  the 
close  of  all  the  evidence  on  motion  of  plaintiff,  appellant 
here,  the  court  uirectea  a  verdict  for  the  plaintifi  for 
^500.   Appellee  maue  a  motion  for  a  new  trial  ana  asked  the 
court  to  grant  time  v.ithin  which  to  prepare  and  file  a 
written  motion.   At  the  same  time  appellant  moved  for  a  judg- 
ment on   the  verdict,  which  m  s  overruled.   Appellee  was  given 
time  to  prepare  his  written  motion  for  new  trial  lut  the  order 
did  not  specify  any  time  within  which  it  should  be  filed. 

The  record  shows  that  following  September  27, 
the  court  was  in  session  October  5th  and  on  that  date  adjourned 
to  Hovember  20th  ana  then  aajourned  to  Bovember  22.;d. 

The  motion  for  new  trial  was  on  file  on  the  latter 
date  and  the  same  was  overruled.   Judgment  was  entered  on  the 
verdict  and  appellee  here  prayed  an  appeal  to  this  Court  which 
was  granted.   Appellant  then  moved  for  judgment  nunc  pro  tunc 
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as  of  September  27th  which  motion  was  overruled.   Appellant 
prayed  and  perfected  its  appeal  from  the  order  denying  its 
motion  lor  a  judgment  nunc  pro  tunc.   Appellee  did  not  per- 
fect his  appeal. 

The  question  raised  on  this  record  is,  did  the 
court  commit  error  in  overruling  appellant's  motion  for  a 
judgment  nunc  pro  tunc  as  of  September  27th. 

A  party  in  a  law  case  against  whom  a  veraict 
has  been  rendered  has  the  right  to  his  motion  for  a  new  trial 
and  to  the  judgment  of  the  trial  court  upon  all  the  questions 
that  may  properly  be  raised  by  such  motion.   Cockrum  v.  Keller, 
258  111.  27b.   The  time  within  which  a  written  motion  lor  new 
trial  shall  be  filed  is  within  the  discretion  of  the  trial 
court  anu  in  this  ca^e  that  discretion  has  not  been  abused. 

Appellant  had  no  right  „o  a  judgment  on  the 
verdict  during  the  penuency  of  the  motion  for  a  new  trial.   It 
did  have  the  right  to  ask  the  court  on  September  27th  and  the 
subsequent  sessions  on   October  5th  and  November  20th  to  fix 
a  time  limit  for  the  filing  of  the  motion  for  a  new  trial* 

Since  the  judgment  on  the  verdict  could  not  have 
been  entered  during  the  pendency  of  the  motion  for  a  new  trial, 
it  follows  that  after  the  motion  for  a  new  trial  was  overruled 
on  November  22nd,  it  was  not  within  the  power  of  the  court  to 
then  enter  a  judgment  nu/ic  pro  tunc  as  of  September  27th. 

"The  of lice  of  an  order  nunc  pro  tunc  is  only 
to  supply  some  omission  in  the  record  of  an  order  that  was 
really  made  but  omitted  from  the  record.   If  an  order  is 
actually  made  by  the  Court  but  tnere  is  failure  to  enter,  the 
Court  may  correct  the  mistake  in  iailing  to  enter  the  order 
made  and  make  the  record  show  that  the  order  by  the  Court  was 
actually  made  as  of  the  dtite  it  was  made.   i«o  Court  has  the 
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right  to  create  an  order  by  that  method  or  to  supply  an 
order  which  wss  never  in  fact  made.   A  nunc  pro  tunc  order 
cannot  be  mede  to  supply  an  omission  to  make  ^n  order,  but 
only  an  omission  in  the  record  of  the  order".  People  v. 
Rosenwald,  266  111.  548.   Lindauer  v.  Pease,  192  111.  456. 

For  the  reasons  assigned,  the  judgment  of  the 
circuit  court  is  affirmed. 

Affirmed. 
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CIRCUIT  COURT  OF 
EFFINGHAM  COUL'TY. 


Murphy,  J: 

By  this  appeal  appellant, hereinafter  referred  to 
as  plaintiff,  seeks  to  reverse  a  judgment  entered  by  the  cir- 
cuit court  of  Effingham  County,  in  a  suit  plaintiff  instituted 
against  appellee,  hereinafter  referred  to  as  defendant. 

On  June  18,  1929,  plaintiff,  defendant  and  the 
Indiana  Board  and  Filler  Company  entered  Into  a  contract  whereby 
plaintiff  sold  defendant  and  the  Indiana  Company,  jointly,  the 
entire  output  of  egg   eases  to  be  manufactured  by  plaintiff 
in  one  year,  beginning  July  1,  1929,  to  be  not  less  than  forty 
nor  more  than  sixty  ear  loads,  twenty  cars  to  be  furnished  by 
January  1,  1930.  Cases  made  entirely  from  cottonwood  weJ&Y 
shipped  before  January  1,  1930  acm  were  sold  at  fifteen  Gents. 
F.  0.  B.  plaintiff's  factory  with  2$   discount  if  paid  within 
ten  days  or  thirty  days  net.  Prices  for  cases  shipped  after 
January  1st  were  to  be  fifteen  and  one-htlf  cents  per  ea  >e 
with  no  distinction  as  to  price  by  reason  of  kind  of  wood  they 
were  made  from.  All  cases  were  to  be  of  standard  quality 
as  to  material  and  workmanship.  Defendant  and  the  Indiana 


Company  loaned  plaintiff  $5000,   evidenced  \>j  note  due   on  or 
before   January  1,   1930,  with  interest  at  seven  percent  per 
annum,  with  certain  securities  as  collateral.      It  was  agreed 
that  $250  should  be   deducted  from  the  sale  price  of  each 
car  and  applied  on  the  note.      September  6,   1929,   a  supple- 
mental agreement  wr.s   signed  by  all  the  parties  releasing 
the  collateral  given  by  plaintiff  under  the  first  contract 
to  secure  Baid  note.      Its  further  terms  are  not  material 
in  this  case.       The  same   date,  another  contract  was  entered 
into,  by  which  the  defendant  and  the   Indiana  Company,   parties 
of  the   first  p&rt,  agre  d  to  furnish  $5000  for  the  pimpose 
of  stocking  plaintiff's  mills  at  Grayville  with  logs  at  a 
costs  of  §7.50  per  cord  for  cotton  wood  and  £6.  for  maple 
and  other  woods.      The  logs  were  to  be  piled  in  plaintiff *s 
yards  or  within  trucking  distance  therefrom.     The  contract 
contained  this  provision,    "Said  logs  are  to  be  and  reaain 
the  property  of  the  first  parties  herein  jointly  until 
finally  disposed  of".     Plaintiff  was  to  buy  the  logs  from  the 
producers  and  all  log3  ;o  purchased  we  e  to  be  inspected 
and  paid  for  by  the  companies.     Plaintiff  agreed  to  buy 
from  defendant  and  the  Indiana  Company  all  logs  so  purchased 
and  to  pay  :)7.50  per  cord  for  Cottonwood  and  $6.   for  maple 
and  other  woods.     Plaintiff  was  to  provide  storare  space 
for  the  logs  and  care  for  them  against  flood.     Plaintiff 
also  agreed  to  buy  other  logs  from  lis  own  funds  and  pile 
them  separate. 

In  January,  1930,   heavy  floods  along  the  Wabash 
River  mixed  the  logs  bought  under  this  latfcr  agreement,   with 

plaintiff's  own  logs,   and  apt&f  were  lost.      In  Hay,   1930,   the 

A 

plaintiff  and  representatives  of  both  companies  met  at  Flora 
and  effected  a  settlement  on  the  logs  and,  following  this 
meeting,  plaintiff  wrote  defendant  and  the  other  company  each 
a  letter  setting  fo*th  his  version  of  the  agreement.  The 
evidence  shows  that  each  company  accepted  his  version  of  the 
agreement.  The  letter  was 
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dated  Say  17,  and  is  as  follows: 

"In  accordance  with  our  recent  conference  at  Flora 
on  the  15th,   I  understand  that  I  as  to  ship  6  cars 
of  cases  to  the  Altaaont  Mfg.   Co*  and  6  cars  of 
cases  to  the   Indiana  3oard  1  Filler  Co.,   to  be 
billed  at  17-*-  cents     er  set  axiC  oat  of  these  12  cars 
you  are  to  credit  ae  on  say  note  $100.00  per  car. 
After  these  12  cars  are  shipped,   1  u  to  take 
the  Cairo  trade  price  less  2£  cents  per  case  for 
12  cars  or  *ore,  six  ears  to  each  one  of  you  froa 
which  you  will  deduct  fSO.QQ  -$er  car  until  the  note 
is  paid  antf  \shen  the  note   is  p;  id  that  e..do  the 
contract  oafie  Jane  18th,   1929,  for  all  parties  and 
ay  note  is  to  be  r<.  turned  and  I  will  bo  free   to  sell 
and  aanufaeture  what  and  where  I  please. 

"Please  auvise   that  this  is  your  understanding  of  the 
natter, 

Yours  very  truly, 

think  tiiis  is  correct, 
A.  Mfg.   Co." 

The  letter  inrseferenoe  to  the  log  settlement  was 

in  part  "In  accordance  with  our   agreeaent,   I  wish  to  report 

that  there  are  blocks   (logs)  bought  with  your  money  located 

as  follows*',  setting  forth  the  location.     "When  these  blocks 

are  U3ed,    I  will  pay  you  at  the  rate  of  .Jo.  15  per  cord  for 

same,  ae  to  pay  the   transportation  charges  to   the  aill" 

"I  figure  that  there  was  a  total  of  40Q&  cords  at  16.15 

asking  £2463.00  and  against  this  1   spent  ;}96.75  placing 

43  cords  of  Blair  blocks  on  river  bank  at  $2.25,  asking 

$96.75  and  131&  cords  of  Bull  Island  Blocks  at  $U50  per 

cord  asking  |197.25  or  a  total  of  ;|294.00.      xhia  leaves  a 

balance  to  be  accounted  for  of  $2,169.00,  which  would     amount 

to  352&  cords  at  J6.15  per  cord." 

After  the  Flora  settlement,  plaintiff  shipped 

the  Indiana  Company  twelve  cars  and  defendant  five  cars, all 

of  which  wtsre  settled  for  and  arc  not  involved  in  this  suit. 

Plaintiff  then  shipped  defendant  two  cars,   one  of  which  would 

be  in  the  first  classification  at  a  price  of  17£  cents  per 

case  and  the  other  car  in  the  second  price  group  which  was   to 

be  the  Cairo  trade  price  less  2£cents  per  case.     On  the  oars 
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In  the  first  class,    defendant  was  to  deduct  $100.00  and  apply 
on  the   ^5000.   note  referred  to    in  the  June  18th  contract  and 
$50.00  per  car  on  the  cars  in  the  latter  class. 

After  the  delivery  of  the  last  two   cars,    defen- 
dant refused  to  pay  for  them  and  rescinded  the  contract  as  to 
the  remaining  five  cars  referred  to  tn  the  Flora  contract. 
Plaintiff  sued  to  recover  the  sele  price   of  the  two  cars,  which 
were  invoiced  at   )1000  and  3842.50,  respectively,  plus  damages 
for  breach  of  contract  arising  by  defendant's  refusal  to  accept 
the  remeining  five   cars  under  the  Flora  agreement,   in  which 
plaintiff  claimed  he  would  have  had  a  profit  of  §176*46  per 
car  or  $882.20.     He  contends  that  all  prior  contracts  were 
merged  in  the  Flora  contract  and  by  his  declaration  declares 
tpon  it  specifically.     Defendant  by  stipulation  was  permitted 
to   prove  under  the  general  isBue  all  matters  that  he  coold 
have  proven  if  properly  pleaded. 

Defendant  contends  that  plaintiff  breached  the 
contract  by  shipping  cases   that  were  not  of  st&ndard  specifi- 
cations as  required  by  the   June  18  contract.     There   is  evi- 
dence tending  to  show  that  the  last  two  cars  of  cases  were  of 
inferior  quality  and  plaintiff  told  defendant  on  August  19 
that  he 'couldn't  make  egg  cases  any  different'  and  plaintiff 
was  then  told  that  defendant    'could  not  accept  any  more   of 
them'.     Defendant  further  contends   that  it  had  the  right  to 
refuse  to  take  the  remaining  live  cars,   that  it  also  has  a 
right  to  recoup      against   the  sale  price   of  the  last  two  cars 
the  balance  due  on  the  |5000  note  referred  to  in  the  first 
contract  which  was  #453.13  and  to  take  a  further  credit  by 
charging  plaintiff  with  one-half  the  logs  still  remaining  at 
$6*15  per  cord.      On  defendant's  computation,    it  conceded  there 
was  due  plaintiff   ;148.46  and   it   tendered  that  amount  with 
the  costs  into  court. 
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The   oase  was  tried  before   the  court  without 
a  jury  and  a  judgment  was  entered  in  accordance  with  defen- 
dant's contention.      There   is  no  controversy  about  the  value 
of  the   two   ears  of  eases,   the   total  of  which  was  $1842.50. 
It  is  agreed  that  on  the   car  shipped  under  the   first  classi- 
fication referred  to   in  the  Flora  agreement  there   should  be 
deducted  #120  to  be  applied  on  the  §5000  note  referred  to 
in  the   June  18  contract  and  that  there   should  be  a  deduction 
of  f55«70  on  the  second  car,  asking  a  total  deduction  of 
$175*70.      It  is  also  agreed  that  the  crates  in  the  second 
ear  were  made  from  logs  referred  to  in  the  Flora  agreement 
for  v?hieh  plaintiff  ws  to  pay  for  as  used  at  $6,15  per  cord 
and  that  there  should  be  an  allowance  for  the  logs  used  of 
|246*55S,  thus  uk  king  a  total  deduction  on  the   two  items  of 
#422*23  and  leaving  a  balance  due  on  the  two  ears  of  §1420.27. 

We  are  of  the  opinion  that  the  Flora  agreement 
was  supplemental  to  the  contract  of  June  18  and  that  both  of 
them  and  all  other  supplemental  agreements  m-st  be  construed 
together  with  allowances  for  the  changes  made  by  the  Flora 
agreement.     By  this  rule  of  construction,    plaintiff  was 
required  to  furnish  egg  ceses  of  standard  specifications  which 
he  did  not  do  in  the  last  two  cars*     %  reason  of  his  failure 
to  comply  with  part  of  the  con  raet,   defendant  had  the  right 
to  refuse   to  take  the  other  five  cm  s  of  cases  as  provided 
for  in  the  Flora,  agreement  and  ha£    recusal  did  not  give 
plaintiff  a  right  to  recover  anything  on  the  five  ears  which 
were  never  delivered*     Defendant  proved  that  the  two  cars 
were  net  according  to  specif lea t ions  and  were  of  inferior 
material  and  workmanship  but  it  elected  to  tske  the  goods 
and  by  such  action  could  only  recoup  damages  for  the  differ- 
ence between  the  value  of  the  cases  according  to  th*4r  condi- 
tion at  the  time  of  delivery  and  their  value  had  they  com- 
plied with  the  terms  of  the  contract.     Defendant  made  no 
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proof  as  to  the  value  of  the  oases  In  their  defective  condition, 
therefore  no  damages  can  he  assessed  for  breach  of  warranty 
as  to  the  quality  of  the  esses  delivered. 

We  f  lnd  that  the  logs  sef erred  to  in  all  the  agree- 
ments sere   the  property   of  the  defendant  and  that  the  plain- 
tiff did  not  agree  to  purchase  the  entire  amount  of  logs  but 
only  to  pey  for  the  logs  when  used  ana  hence  was  not  liable 
to  pay  according  to  the  Flora  agreement  until  lie  used  the 
logs  and  that  defendant  is  not  entitled  to  a  set  off  on 
plaintiff's  account  by  reason  of  the  logs  regaining  unused. 

Iteftmdant  did  not  sake  the  payment  for  the  tv*o 
oars  within  ten  days  and  is  net  entitled  to  a  2>  discount 
and  the  pleintiff  does  not  show  such  vexations  and  unreason- 
able delay  as   to  entitle  him  to  interest  on  the  balance  due 

hiM. 

The  defendant  should  be  allowed  the  amount 
retaining  due   on  the  £5000  note  which  we  find  to  be  $277. 43 
leaving  a  balance  of  |11&2.84  due  plaintiff  after  allowing 
all  deductions  and  set-offs. 

)  or  the  reasons  assigned,    the   Jud,Taent  of  the 
lower  court   is  reversed  j.nd  the  clerk  off  thiii  court  is  ordered 
to  enter  judgment  in  ff.vor  of  the  plaint  iif  and  against 
defendant  for  the  sua  of  |1142.84  and  costs. 


Reversed. 


v\aM^  J[l  /V\  MaaMaaIjl^  ^^ 
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ESTATE  OF  WILLIAM  LONOTISCH, 
deceased, 
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APPELLANT, 


vs. 


TULIA  LONG'VISCH,  by  FRANCES 
C:  ^LTIG,  her  Conservatrix  and 
next  friend, 


APPELLEE. 


2  7  5  I.A.  64  5 


Appeal  From  the  Circuit 
Court  of  Madison  County, 
Illinois. 


STONE,  J: 

The  Appellant,  Otto  Longwisch,  as  Executor  of  the  Will   of  "'illiam 

Longwisch,  deceased,  seeks  to  review  an  order  of  the  Circuit  Court 

of  Madison  County,  Illinois,  dismissing  the  appeal  of  Appellant  from 

the  Probate  Court  of  that  County  to  the  Circuit  Court  for  failure  to 

file  an  appeal  bond  within  the  proper  time.   Certain  questions  arf 

raised  with  rcsnect  to  the  nower  of  the  Probate  Court  to  extend  the 

time  for  filing  appeal  bonds.  However,  the  record  presents  another 


question  which  would  prevent  our  deciding  in  favor  of  the  Appellant 


if  he  ".ere  right  in  his  position  with  respect  to  the  rower  of  the 
Probate  Court. 

The  Circuit  Court  of  Kadi son  County  entered  an  order  on  the 
26th  day  of  June,  1933,  dismissing  Appellant's  appeal  from  the  allow- 
ance of  a  claim  against  the  estate  of  V/illiara  Longwisch  in  the  Probate 
Court.  On  the  6th  day  of  October,  1933,  the  Circuit  Court  denied 
Appellant's  notion  to  set  aside  that  order  and  the  Appellant  prayed 
an  appeal  wMch  was  allowed  upon  filing  of  bond  within  thirty  days 
and  bill  of  exceptions  with  forty-five  days,  sureties  to  be  approved 
by  the  Clerk. 

On  the  30th  day  of  January,  1934,  Appellant  served  on  Aopellee 
a  notice  of  anpeal.   On  the  3rd  day  of  February,  1934,  an  appeal  bond 
was  filed  by  the  Appellant  and  approved  as  to  sureties  by  the  Clerk 
of  the  Circuit  Court.  No  application  for  extension  of  ti.ve  for  filing 
the  apoeal  bond  was  ever  made. 

Appellee  has  filed  a  notion  in  this  Court  to  dismiss  the  appeal 
and  sets  forth  the  above  facts  in  support  thereof. 

Appellant  ignores  the  legal  question  presented  by  this  state  of 
the  record,  making  no  mention  of  it  either  in  his  brief  or  reply  brief. 

'Vhile  we  are  of  the  opinion  that  no  different  result  would  b© 
reached  in  this  case  under  the  Civil  Practice  Act,  we  may  dispose  of 
Appellant's  contention  that  this  case  is  governed  by  the  Civil  Practice 
Act.  Rule  1  of  the  r  -les  made  by  the  Supreme  Court  of  Illinois  at 
the  December  Term,  1933,  contains  the  following  controlling  provisions; 


"All  provisions  of  the  Civil  Practice  Act  with  respect  to  review 
in  civil  nroceedi  gs  by  the  Supreme  or  Appellate  Courts  shall  apply 
to  orders,  determinations,  decisions,  judgments  or  decrees  entered  by 

trial  courts  on  or  after  January  1,  1934  Except  as  provided  by 

this  rjle,  or  by  written  stimulation  of  parties,  or  by  order  of  the 
Court,  unon  notice  and  motion,  proceedings  instituted  prior  to  Jan- 
uary 1,  1934  shall  not  be  governed  by  the  Civil  Practice  Act."   In 
this  case  the  order  appealed  from  was  entered,  the  amoeal  prayed,  the 
time  allowed  for  filing  a  ond  on  appeal  had  passed,  and  the  appeal 
was  without  life,  before  January  1,  1934. 

The  cases  are  nunerous  which  hjld  that  the  failure  to  file  an 
appeal  bond  w*th'n  the  time  allowed  by  the  Court  is  fatal  to  the 
appeal.   The  case  of  HILL  v.  THE  CITY  CF  C:.ILAG0,  218  111.  178,  fre- 
quently cited,  contains  the  following  discussion: 

"The  right  of  appeal  is  mi  rely  statutory  and  the  statute 
granting  such  right  must  be  strictly  complied  with.   In  cases 
where  the  statute  fixes  the  time  within  vhlch  the  appeal  bond 
must  be  filed  the  provision  Is  mandatory  and  jurisdictional,  and 
the  court  from  w hi  ch  aooral  is  taken  is  without  nower  to  extend 
the  time  ....  In  cases  like  this  one  the  statute  does  not  fix  the 
time  within  which  the  bond  must  be  filed,  but  requires  the  court 
granting  tne  appeal  to  fix  such  time  by  its  order  allowing  the 
appeal.  The  provisi  -   is,  that  the  party  praying  the  appeal 
shall,  within  such  time,  not  less  than  twenty  days,  as  shall  be 
limited  by  the  court,  give  a.  d  file  in  the  office  of  the  clerk 
of  the  court  from  which  the  appeal  is  prayed  an  appeal  bond. 
If  an  appeal  bond  is  n  t  filed  within  the  ti:e  ]  irnited  by  the 
court  the  appeal  must  be  dismissed  ...  The  statute  regulating 
the  right  of  a  peal  does  not,  in  terms,  authorize  the  court  to 
extend  the  time  limited  when  the  appeal  is  allowed,  but  it  has 
been  considered  that  the  court  retains  jurisdiction  over  the 
question  until  the  expiration  of  the  tisM  lir.ited  by  the  order, 
and  may,  either  at  the  term  when  the  anneal  is  allowed,  or  at  a 
subsequent  term,  Vfore  the  exniration  of  the  time  allowed, 
extend  such  t'me.   Tho  s-me  rule  has  been  applied  to  the  bond 
and  the  bill  of  exceptions,  and  It  has  been  held  that  the  time 
allowed  may  be  extended  where  the  court  has  not  lost  its  juris- 
diction, but  if  the  time  fixed  in  the  order  as  made  or  extended 
has  expired,  the  iurisdiction  is  lost  and  the  act  of  the  court  in 
amroving  the  bond  or  settling  and  sirnin  the  bill  of  exceptions 
is  a  nullity."   (??.  179,  180  of  218  111.). 
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See  also,  TAYLORV ILLK  SANITARY  DISTRICT  v.  HELSON,  334  111. 
510,  holding  that  a  bond  filed  6fi  November  14th  was  f  ;tal  to  an 
apoeal  where  the  time  had  been  extended  "to  November  14,  1927". 

The  a^eal  is  therefore  dismissed. 
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